




















are null and void. In other' words the failure to follow Section 12 is jurisdictional and not 

merely procedural. 

A with Section 12 gives rise to a defect which can be 

impugned both directly and collaterally. If I may sum' up the effect of the 2nd paragraph 

paragraph of Section 48 (1) in another way; a failure to effect due service of summons on 

any party may not partition decrees but a failure to file a Section 12 declaration 

correctly and accurately is more fundamental than a me.te omission or defect of 

Adopting the above reasoning, I proceed to hold that all the steps that the District Court 

took subsequent to the of Section 12 are a nullity and even the order made by the 

learned District Judge ,ordering the intervention of the 20th Defendant sl}bject to 

prepayment of costs also becomes inoperative and null and void. In other words the 

District Judge of Kuliyapitiya should have ensured that Section 12 was complied with. No 

other steps could have been taken without the requirements of Section 12 being complied 

with. District Judges trying partition suits should ensure that the juri?dictional 

requirements of Section' 12 are strictly followed in order to prevent the supervening 

of nullity. 

The learned Counsel for the lA, IB, 2A and 2B in his 

written submissions has drawn the attention of this Court to Journal Entry No 13 at page 

26 of the Appeal brief wherein it has been j ournalized on 02.02.1987 that 

Appellant before this Court had been handed over notices along 

with other new claimants ?ut the Appellant was not present in Court in response to this 

notice. In fact the other new claimants who were present in Court in response to the 

notices issued by Court were added as lOth, 11th and 12th Defendants and given an 

opportunity to file their statements of J ourna 1 Entry 13. Thus the argument was 

that the Appellant beforE.: this Court being the 4th clairnant before the Surveyor was duly 

noticed by Court in terms of Section 20 (1) of the Partition Law as amended but on the 

notice returnable he was absent ,md thus had not responded to the 

notice. It was only after a lapse of 7 years and 9 months that the Appellant made an 

application to intervene 23.11.1994 in terms of Section 69 of the Partition Law. 
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As is well known under section 69 of the Partition Lav; which is now in force any person 

who claims an interest in the land may apply to cour r at any time before Judgment is 

delivered in a partition action, that he be added as a party to the action. Therefore it could 

be seen that an interveni.ent cannot come to court after the judgment is delivered in a 

partition action. In additjon to this restriction of time fo1' interventions, Section 20 (5) of 

the Partition Law debars,a person from making an application for intervention if he has 

not responded to a notice: sent by court. The preclusive provision goes as follows: 

The provisions of Section 69 shall not apply to a person to whom notice has been sent under this section. 

So the contention is that 'here is an appellant who was iloticed to appear because he was a 

new claimant before the Surveyor. But he did not respond to this notice. So though he 

made an application to ·intervene before judgment V/ QS delivered, he could not avail 
, 

himself of the right to intervene given to him under Section 69 because Section 20 (5) 

debars him from making, the application for intervent~on. I am afraid I cannot assent to 

this proposition. 

I have held that all steps taken subsequent to the non-conformity with Section 12 were 

Dullities and the partition case, like Humpty Dumpty, had fallen irretrievably and if I may 

paraphrase Mother Goos~, all the king's horses and all the king's men could not put Hump;y together 
i 

again. The proceedings b(.came void at the stage of nono·compliance with Section 12 and it 

remained void. What is void cannot be rendered valid thereafter. In fact Lord Denning in 

the Privy Council in McFoy v United Africa CompHny (1961) 3 AER 1169 stated at p 

1172 

If an act in law is void, then it is in law a nullity .... .Therc·is no need for an order of the court to set 

. it aside. It is automatically null and void without much ado, though it is sometimes collvenient to 

have the court decln,f-e it to be so. And every proceeding which is founded on it is also bad and 

incurably bad. You cannot put something on nothing and, expect it to stay there. It will collapse. 

See the effect of the maxiUl "you cannot put something on nothing" in Piyadasa Perera i T Cooray 

CA 1104/00 (F) -D.C.Mt.Lavinia 2286/L (Argued &: Decided on 17.03.2017). 
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Thus Section 20 notice th:;lt was issued was without juri3diction and Section 69 along with , . "; 

its restriction in Section 20; (5) would all apply only w~en valid proceedings had commenced 

and continued, 

Only when proceedings ate recognized by law, there can be a valid decree, So the statutory 
, , 

bar in Section 20 (5) ~"one cannot intervene under section 69, because one has not 

responded to notice" hap. not application in proceedings that were conducted without 
• 

jurisdiction, Having regard to all these considerations, I take the view that a grave 

injustice has occurred by:reason of the failure on the p~rt of the learned District Judge to 

evaluate evidence accor~g to law and to bear in mindthe consequences of nullity arising 

owing to non~complianc~ with Section 12 of the Pan.:ition law, In the end there is no 
;' . 

comprehensive investigat.ion of title at all as is required under Section 25 of the Partition 

Law as amended, 

In the circumstances I s~t aside the impugned judgment and interlocutory decree and 

direct the learned Distrkt Judge of Kuliyapitiya to take proceedings ue novo. The learned 

District Judge shall tak~ " steps to compel the Plaintiffs to comply with section 12 of 

Partition Law before the ,matter is taken up for trial. 

' " 
< 

JUDGE OF THE COURT OF APPEAL 
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