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AHM.D. Nawaz, |. {P/CA)

he Peritioner, in the capacity of a debuor, mude an applicacdion dated (04.09.2017 to
the Debt Conciliation Board {the Board) in order to obtain o declaration that che
deed hearing No, 201 and dated 10.07. 2007 attested by LS. Nagasena Notary Public was
in fact and in law, a mortgree. The Peritioner asserts that his ability to so vindicate his
rights belore the Debt Conciliatton Board stenumed {rom the proviso o section 194 (1A)

of the Debr Conciliation Ordinance as amended by Act No. 29 of 1999, which



provides to the effect that the Debr Conctliation Board may entertain applications of

debtors, madde even after the expiry of 3 years Trom the dare of attestation of the deed, so

long as the deltor has been in possession of the lund. The Petitioner further asserrs thar

having so derived jurisdiction to adjudicate von thic mateer, the Debe Conciliation Board,
ke . f

by its order dated 03042018, dirceted the Petitioner order 1o prove possession of the

land depicted in the aforementioned deed, tn order o hear and determine bis application.

Suhscquenthy however, by its wrder dated 10012019, the Delr Congiliation Board
dismizsed the application of the Petittoner at first instance based on an objection put
forth on behalf of the 2 Respondent that the Deht Conciliarion Board would he acting
in contravention of its own regulations introduced under seetion 3(4) of the Debt
Conciliation Ordinance, if it were to hear and adjudicare upon the applicatten of the
Petitioncer which was made alter the expiry of 10 vears since the date of attestation of the
deed. Whilst the starutory proviston permitted the Petitioner to prefer an application
hetore the Debt Concitintton Bowrd even after a lipse of 3 vears from the date of notarial
uttestation provided he establishes possession, the Petittoner complains that the Board
acted unfairly by shutting oot his application on the basis of 1 subordinate legislation
which denied access to an applicant sceking relief 10 years later than the dace of

exceution of the deed of (ransler.

The Petitioner denics knowledge of the existence of any such regulation that imposes a
thme bar upon an applicant appearing betore the Debt Conciliation Beard where such an
applicant has heen in continued possession of the subjeet macter of the application, The
Petitioner asserts that the dismissal of his application by the Debt Conciliatton Board on

the hasis of unascerrainable regulations was therelore whiravires.

Thus, the Petitioner by the present application seeles the guasha! of the order of the Debr
Conciliarion Borrd daged 10.01.2009 and cthe isswance ol o mandate tn the nature of wwrit
of mandamus directing the 3% o 7" Respondents to hear and adfudicate upon the
application by the Petittoner bearing N 44552 in accordance witly the provisions of the

Delr Conetliation Qrdinanee



Tn liuht of these tacts, dhe guintessential question arising helore this court is whether the

Delst Conciliation Board acted wlira vires in uphelding @ regulation purportedly created
under the starurory powers vested in e by virtue of <ectton 3 (4) of the Deht Conciliation
Ordinanee and thereby dismissing the application of the Petitioner, In other words, the
issie Pelore this court is whether the Debr Conciliation Board, by tts order dated
I0.01.2009, has exceeded its poswers in allowing a regulation formudated in the guise of
procedure to trump the substantive rights vested in the Peddtioner by sirtue of the
proviso to section 194 (1A)Y of the Dehr Conciliation Ordinance as amended by Act No

29 of 1999,

Wille tn Principles of South African faw (87 Edition at page 43) postulates a
comprehensive and clear analysis of the distinetion herween suhstantive law and the law

of procedure.

“In cuch branch of five, whether pational o imternational, there will be found both substantive
yules and procedural means for their arrainment. Law mav accordingly be divided into two pasts:

the substantive law and the taw of procedue.

The substantive law deals with lecal richis of persons, and their comverse, fegal durics. The
substantive leny {a) deseribes the nature of the various fegad vights and duries, and then cepluing
(b} how they are comstituted, o) whar their effect s, and (d), how they are extinguished. Suppose,
for cxample, that A has the right of owncrship of ¢ motor car. The substantive Taw defines
‘awnership’, and procecds to tell one how ownership is acquired. whar are the acts an owner mav

do and what are thosc he may not do, and finullv, how his owncrship is terminated,

The faw of procedure, on the other hund, 15 composed of the riles which govern the enforcement of
the varions riehes which hoave just been referved o it sets forth the nature of the proceedings to be
tuken it the coures in order to sceure redress shon Jegul riches have been infringed, or fegal dutics
have heen neglected. Suppose, for oxample, thae A, the svner of dmator car, hus been deprived of
the posscssion of the car by B The Tuw of procedune sers out the steps which A shoutd take in order

1 veconver possession of the car from I T wells, among other things, in what court he should



institute fegal proceedings: what docemcnts should be prepared by his fecal advisers; what proaf
orevidonee fie showtd produce i cowt in order to substantiate bis cloim; how procecdings i court
arc carried ouz; and how the judgment of the cownt is enforaed, The law of procedue is said to he

ddfective fuw, bocause it s morcly accessory to the main or sibstant ve branch of the faw.”

Section 19A (1A) of the Debt Condliation Ordinance as amended by Act Na. 29 of 1999

readls ag follmas:

“Vhe Bowrd shall not entertain any application by @ debtor or aredisor in vespect of « debt
purporting to be sceured by any such transfer of immaovable property as is a mortgaee within the
mening of this Ordinance, unfess thar application ts made within thiee years of the date of the

notarially executed instrment, offeceing such rransfer:

Provided that nothing i this subscction shall be read or construed as proventing the Bowrd from
catertaring, afier the period referred toin that sulsecrion, an application by « debror who is in

passession of the Property transferved;”

Upon a perusal of the alorementioned proviston and tts provise i is erystal clear thac the
Debr Coneiliation Board is not harred from entertaining applications made after the
expiry of three years since the date ol attestation if the applicant has been in possesston
of the Tand. A careful consideration of the scetion thus druws me to the irresistible
conclusion that tt s tmmaterial chat the Petidoner made an application to the Debr
Conciliation Board upon the expiry of 10 vears since the dare of attestation of the deed i
he had heen in possession of the subjeet matter of cthe deed. It i also evident that the
Petitioner derived substantive rights to appear before the Debt Coneiliation Board by

virtue of the said section,

The order dated 100020019 (ut page 64 of the brief) recites that an applicant who has
been in possession of the land in guestion Tar mare than [V years his other remedics in
lawe Tt further contends that the application of the Petitioner cannot be entertained as a
repulation formulwed under and in terms of the powers derived from section 3(4) of the

Debr Conciliatton Orclinance dictates that the Dehr Conetliation Board may only



cntertain applications if they bive been made within o period of 10 years sinee the date of
atrestation ol the deed Tt s this sccond contention that bas been impugned by the

Petittoner in the present applicacion.

1 he rule making power of the Board contained in Sceton 3 (4) of the Debt Conciliation
Ordinance reads as followe:
“Vhe Board meay rogulate its own procedure in any marier not provided for i this Ordingnce or
by regnlation.”
Scetion 3(4) empowers the Debt Conciliatton Bowrd to Tarmiwlute reguluttons regarding,
procedural mateers thar have not heen provided for by che legislation. e does not
however empower the Debt Conciliatton Board to formulate procedural regulations that
defeat substantve righes aftorded to Hrigants through the empowering stature nor does
it cropover the Deht Conetliation Board to formulate substantive Tivw in the guise of

procedural regolations.

In my view, asell-imposed regulation to the effeet that the Debt Conciliation Board may
not entertain applicadons made atter the expiry of 10 vears since the dare of atestation
of the decd, purportedly formulated under the powers entrosted through section 3(4) of
the Debt Conciliation Ordinance is firstly, contrary to scetion 3(4) ttself as the content of
that rule does not deal with any procedorat matter. Rather it would tantamount to an
cnactment ol a regulation on a substantive marter. Sccondly, the said rule or regulation is
in dircet contravention ol the substantive righes guaranteed o an applicant under
section 194 (1A) of the Debr Conciliation Ordinance as amended by Act Now 29 of 1999

and must accordingly be deemed nudl and voic.

Lord Wilhcerforce in Raymond V. Hopey | 1982 1 AILER 736 artivalated the falloswing
optnion with regaed to a cegulation that frosteated the basic righes atlorded ander the

IO Y statuty

lomee afiion. there oot b e Peios Act W32 that confers puveer o made regalarions

whncl world dean, o raterfere itk the el ol the respondent, ds o prisonce, fo feive it

fr



vvesy b e b Socboi A7 il Gy advcndy ecie quaoeed i asecion concered with e
cogidoifon and moagemiont af prisois did e opan Iy guice sesalficiont foanihorize
findvenee o sievforcio wdlse Basic aoeiehe The segidaiions themsehes mase he inteeprered
avenrdinelv s ntherieise o wonld Bl vires Sociarermeted T bl o cicliey thin
cither vl 34087 = whivh s cxdessed mvery weneril teems o enle STARD whether eben by
prenschies o conpim o with Stomdige Ceders, i amoway soffiownit i olear 1o wsiofy the
wedramee wmel feale phace. The stamding arders. i thes hove g feeidarive foree ar all canmes
confer any zrvarer poveers dhie the reenlerions whieh s siared, mist themsehoes be constried m
accardaince witl ihe ianirory ower o make then,”

Furthermore, the case of Chesrer v Bateson [1920] 1 KB 829 ar page 836 held thart a

regulation could not take asway the right of aceess to the courts without an authorization

in that behall fronm the emposeering Act inclear languuee.

It is tinduhitable that aceess o justice itself is derived trom substantive law. In such
circumstances, any procedural regulation Tormulated in such @ manner soas to interfere
with or oust access to justice in cftect tampers with the substantive law and righes

derived thereby and must undoubtedly be struck cut as trrational and wltravires.

I therefore take the view that the dismissal of the Petittoner's application by the Debt
Conciliation Board on the hasis of a self-imposed regulation thar divectly hindered the
Peritioner's access to justice was unreasonable and wird vires. Accordingly, this court
proceeds to set aside the order dated 10012019 by cortiorari and directs the 3% o 7h

Respondents to hear and adjudicate upon the application made by the Petitioner.

PRESIDENT QI TIHLE COURT OF APPEAL
Sobhitha Rajakaruna j.
| agree

JUDGEOGF THE COURT OF APPEAL



