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Arjun'a Obeyesekere, J

When this application was taken up for argument on 4™ October 2018, the
learned Counsel appearing for all parties moved that this Court pronounce its
judgment on the written submissions that would be tendered by the parties.
When this matter was called on 20™ February 2019 for judgment, this Court
requested the learned Counselr to provide clarifications on certain matters,
which were duly provided by the learned Counsel for the Petitioner and rthe

learned Senior State Counsel for the 1* and 2" Respondents.

The Petitioner, who is a brother of the 4™ Respondent, has filed this
application seeking a Writ of Certiorari to quash the decision contained in the
letter dated 2" September 2010, annexed to the petition marked ‘P12’, by

which the 1* Respondent informed the 4™ Respondent as follows:

“Comeged ool gdr.n SO0

aod oL/ 85585 cden e &g 9hed SPwd: § swuaslcd YEwndedeed
BOgEwdded wo g Buwe o dged gmde coadcd fLwndedeed
eeiebl sugsed ve o 00D LD o dAWed ocms PO =00 aim.
e®R ©O3® e 08 Ol om@s O =0l gdEQO qio. & gad

BLxsEod mbe eEem MOITNn® 9de®.”

The explanation offered by the 1 and 2™ Respondents for the issuance of
‘P12’, is that several errors had been committed in the recognition of the 4"
Respondent as the successor to the land that is the subject matter of this
application and with regard to the extent of the land, and that ‘P12’ was issued

to rectify the said errors.



The facts of this matter very briefly are as follows.

The Petitioner and the 4™ — 7" Respondents are the children of Jayasundera
Mudiyanselage Kiri Mudiyanse. The Petitioner has stated in paragraph 5 of the
petition that “his father Jayasundera Mudiyanselage Kiri Mudiyanse was
allocated a block of land in extent 1A 3R 37.9P” situated at Kobeigane in terms
of permit No. 68218 dated 14™ March 1973. Even ,Vthough a copy of rth,e said
permit has not bee‘n submitted by either party, there is no dispute between
the parties that Kiri Mudiyanse had been issued with a pefmit in 1973. It
appears that the extent of the land at the time the permit was issued was as
stated in paragraph 5 of the petition, although paragraph 8 of the petition

seems to indicate otherwise.!

According to the Land Ledger relating to the said permit which has been filed
by the 1** and 2" Respondents marked ‘R1’, the land referred to in the said
permit has been identified as Lot No. 7 of Final Village Plan No. 1574. The
extent of the land specified in ‘R1’ is only 1A 3R OP. The Petitioner has
submitted a copy of Plan No. 1574 dated 16™ October 1918 together with his
motion dated 30™ April 2019. According to the Register of Settlements
annexed to the said Plan, the total extent of Lot No. 7 is 10A 1R 2P. The extent
of land given to Kiri Mudiyanse by the said permit is therefore only a part of

Lot No. 7 of Plan No. 1574.

This Court has examined the Land Ledger ‘R1’ and observes that the following

endorsements have been made on ‘R1’":

YIn paragraph 8, the Petitioner stat2s that ‘in the said permit No. 68218 and the Jayabhoomi grant, the extent
of the land was indicated as one acr= and three roods (1A 3R Q0P).’



1. 'Kiri Mudiyanse had nominated his wife, Dissanayake Mudiyanselage

Dingiri Menika as his successor under the Permit.

2. Part of the said land has been given by Kiri Mudiyanse to the 3™
Respondent, the Kobeigane Multi Purpose Co-operative Society (MPCS) -
“81.01.30 €& edwwaede dwwed § o3 81.12.02 €& O EHOI® gmwewns’
aumo % 0sed @0 € gio. &9 emde om. . od. o. oPfnd’ gedBm
IO AL GG mzéé &x:,en) DOERD BOFW o are.” |

In terms of the said endorsement, the extent of the land given to Kiri
Mudiyanse in terms of the Permit has been reduced by approximately % acre
pursuant to an inquiry. This Court must observe at this stage that the State has
not issued the MPCS a permit in respect of the said land, although it is the
position of the MPCS that it constructed a building on the said land and is in

possession of the said % acre of land.

On 17" June 1996, HE the President had issued Kiri Mudiyanse a Grant in terms
of Section 19(4) of the Land Development Ordinance. According to this Grant,
which has been annexed to the petition marked ‘P1’, the total extent of the
land is 1A 3R 00P. This Court observes that there is no reference in ‘P1’ to a
survey plan, even though Plan No. 1574 and Supplement No. 1 of Plan No.
1574° prepared in November 1981, were available in respect of the land. This
Court observes further that the extent of land given in ‘P1’ is 37.9P less than
what the Petitioner has claimed in paragraph 5 of the petition as being the
extent of land that his father received in terms of the permit. In paragraph 8 of

his petition, the Petitioner has admitted that, ‘in the said permit No. 68218 and

! This is a reference to the <obeigane MPCS.
> Lot No. 7 of Plan No. 1574 was re-curveyed in 1981.



the Jayabhoomi grant, the extent of the land was indicated as one acre and

three roods (1A 3R 00P).’

Thus, it is safe for this Court to conclude that Kiri Mudiyanse was initially given
an extent of 1A 3R 37.9P, out of which he agreed to give % acre to the MPCS,
leaving him with 1A 3R and that the State issued ‘P1’ in respect of 1A 3R which
is the extent of land that Kiri Mudiyanse was in possession at the time the
Grant was issued. T\his position is in fact confirmed by a statement made by the
4" Respondent on 10™ December 2007, a copy of which has been tendered to

this Court by the 1*' Respondent by way of a motion dated 30" May 2019.*

Kiri Mudiyanse had passed away on 8™ December 1999 and his spouse, Dingiri
Menika, being his nominated successor, was entitled to succeed to the said
land. In terms of Section 68(2) of the Land Development Ordinance, a
nominated successor fails to succeed to the holding of an owner if he/she
refuses to succeed to that holding, or if the nominated successor does not
enter into possession of the holding within a period of six months from the
death of the owner. It is the position of the Petitioner that Dingiri Menika did
not enter into possession at all, either as the nominated successor or as the
spouse of Kiri Mudiyanse. Therefore, in terms of Section 72 of the Land
Development Ordinance, if the nominated successor fails to succeed, the title

to the holding shall devolve as prescribed in Rule 1 of the Third Schedule.

It is perhaps appropriate at this stage to refer to the fact that Lot No. 7 in Plan
No. 1574 was re-surveyed in 1981. The Petitioner has submitted with his

motion filed on 30™ April 2019, a copy of Supplement No. 1 to Plan No. 1574

* This statement forms part of the documents marked ‘K’ submitted in response to a clarification sought by
Court.



dated 4™ November 1981. This Court has examined this Plan and the
Supplementary Tenement List annexed thereto and observes that Lot No. 7 in

Plan No. 1574 has been sub — divided into the following lots:

Lot No. Extent
174 ' 3A0OR 22P
175 . 2A OR 33P
176 . 2A 3R 36P
177 1A OR 12P
178 OA 3R 19P
10A 1R 02P Total

It is observed further that the total extent of the five lots is identical to the

extent of Lot No. 7 in Plan No. 1574.

The first of the two mistakes that the 1* Respondent claims led to the issuance
of ‘P12’ had occurred in 2003 with the issuance of a letter dated 29"
September 2003 annexed to the petition marked ‘P3’, by which the then
Divisional Secretary of Kobeigane (the 1** Respondent) had informed the Land

Registrar as follows:

"o gty oeme s0Rd ERawyg SOwmiied phed gnw gif. 01 Of). 03
ad 0gedsl oemel o giried OIOCRHS.

o9 S S0wdied ghed g@Ene gwd. 02 o). 03 od 37.9 ee® 8OWE Bw
wa 08, e CROR ded SOOE G000 WOV oS 6EE OINEd

9ce®.”



This Court must observe that ‘P3’ too does not have a reference to a lot
number or a Plan. ‘P3’ does not state the basis on which the Divisional
Secretary had come to the conclusion that the extent of the land should be
increased from the extent specified in the Grant. The only explanation appears
to be that when Supplement No.1 to Plan No. 1574 was prepared in 1981, Lot
No. 7 had been divided into five lots. The land that is the subject matter of this
application is Lot No. 176 which according to the Supplementary Tenement List
is 2A 3R 36P.° Fur;chermore, ‘P3’, has failed to take into consideration the

endorsement made on ‘R1’ that % acre has been given to the MPCS.

More importantly, the Divisional Secretary, by issuing ‘P3’, has acted contrary
to the provisions of Section 19(2) of the Land Development Ordinance, which
provides that a permit shall be issued in the first instance and a Grant is issued
inter alia only once the land has been developed by the permit holder. This
would necessarily mean that the extent of the land given by way of a permit
shall be identical to the extent of the land for which a Grant is issued

subsequently.

What is most important however is that a Grant for a pre-determined extent of
land can only be issued by HE the President® and thus, a Divisional Secretary
does not have the power, with or without any basis, to increase the extent of

land given by the State.

In these circumstances, this Court is of the view that the increase of the extent
of land by ‘P3’ is ultra vires the powers of the Divisional Secretary and is illegal.

The entitlement of Kiri Mudiyanse and his successors therefore should be

® The extent specified in ‘P3’ is 3P more than the extent of Lot No. 176.
® vide Article 33(2)(f) of the Constitution.



limited to the extent of land specified in the Grant, namely 1A 3R and
accordingly, the explanation offered by the present Divisional Secretary that

‘P3’ had been issued by a mistake is an acceptable explanation.

According to the 1* Respondent, the second mistake that is sought to be
rectified by way of ‘P12’ occurred in 2004. The Petitioner has annexed to the
Vpetition marked ‘P&’ an affidavit dated 25‘7h June 2004 by which the 4"
Respondent had sta;ted that he is the eldest son of Kiri Mudiyanse and that he
is agreeable to share the land with his four siblings, who are the Petitioner and

the 5" — 7" Respondents to this application.

Acting probably on ‘P6’, the then Divisional Secretary, by a letter dated 8™ April
2005, annexed to the petition marked ‘P5’, had informed the Registrar of

Lands as follows:

‘9o gowd eI CRay 0e® SFwdr § swuadcd FEodedEwedd
BHOYEwelecd @mm 1999.12.09 O Zo ®w e gif S A@ed SOPHE
830 e0i® da suased YEudedEed eoebd svuadcd oPd con co
edawned ocmel P ©50) gim.”

Having recognized the 4" Respondent, who is the eldest son of Kiri Mudiyanse
as the successor, the then Assistant Divisional Secretary, Kobeigane, by a letter
dated 8" September 2005 annexed to the petition marked ‘P8, had granted

the following approval:



“epot: 2OL/Q 85585 O ERMERRO gl 900 camdd ke OGS =iOd®

1935 gotd 19 €020 900 @O Mmex) oded 42 OOSH® woes ®) O
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This Court observes that the aggregate of the above allocation together with
provision for a road, as depicted in the Plan annexed to the petition marked
‘P7’ is 2A 3R 37.9P. It is therefore clear to this Court that the mistake

committed by ‘P3’ with regard to the extent of the land continued with ‘P8'’.

Even though the learned Senior State Counsel has not disputed the right of the
Divisional Secretary to issue ‘P8’, this Court is of the view that the Divisional
Secretary had no right in terms of the law to grant approval to dispose of an
extent of land which was greater than the extent of land that had been
alienated by the Grant ‘P1’. To that extent, this Court is of the view that ‘P8’ is

ultra vires the powers of the Divisional Secretary, and is therefore illegal.-

10



Accofding to the Petitioner, pursuant to the approval granted by ‘P8, the 4™
Respondent had executed deeds in favour of the Petitioner and the 5™ — 7"
Respondents. The land that was alienated to the Petitioner is the land on
which the building of the MPCS is situated. The present dispute leading to the
issuance of ‘P12’ appears to have been triggered by steps that the Petitioner
took to evict the MPCS from the land that was allocated to the Petitioner
pursuant to ‘P8’. It is the position of the Petitioner that his father Kiri
Mudiyanse had constructed a building on the land allocated to him and that
Kiri Mudiyanse, who was on the Board of Directors of the MPCS had allowed
the said MPCS to occupy the said building. This is however contrary to the
endorsement on the Land Ledger marked ‘R1’, according to which Kiri
Mudiyanse had surrendered an extent of % acre to be given to the MPCS to
construct a building after an inquiry. This is in fact confirmed by the statement
that the 4™ Respondent had made on 10" December 2007.” This Court must
observe that the southern boundary of the land referred to in ‘P1’ is the MPCS
land, which confirms the entry in the land ledger ‘R1’ that Kiri Mudiyanse had
surrendered part of the land to be given to the MPCS. The position of the

Petitioner therefore cannot be accepted.

The Petitioner states that he filed action in the District Court of Kuliyapitiya in
February 2009 to evict the MPCS from the land allocated to him and that while
the said case was pending, certain officials had attempted to survey the said
land. The Petitioner states further that although he requested the 1°
Respondent to hold an inquiry, and an inquiry was in fact scheduled for 20"
August 2009, the inquiry was not held as the other parties were not present.

The Petitioner states that it is only thereafter that ‘P12’ had been issued on 2"

7Supra.

11



September 2010. The result of ‘P12’ is that the 4™ Respondent as well as the
Petitioner does not have any right to the land that is the subject matter of the

Grant ‘P1’ and has culminated in this action.

This being the background to this application, this Court would now consider
the three grounds on which the learned Counsel for the Petitioner is seeking a
Writ of Certiorari to quash ‘P12’. Firstly, the Petitioner states that an inquiry
was not held prior\to ‘P12’ being issued. Secondly, the Petitioner states that
the 1*' Respondent had no power to cancel the devolution of ownership to the
4™ Respondent. Thirdly, the Petitioner states that in terms of the Land
Development Ordinance, the land should devolve on the 4" Respondent by
virtue of the 4™ Respondent being the eldest son, upon Dingiri Menika

relinquishing her rights as nominee.

A consideration of the above grounds requires this Court to re-visit the
position of the 1% and 2" Respondents, which is that the increase in the extent
of the land from 1A 3R to 2A 3R 37.9P as borne out by ‘P3’ is inadvertent and is
a mistake. Quite apart from being inadvertent, this Court reiterates its view
that the 1*' Respondent has no legal authority to increase the extent of the
land, over and above what has been allocated by the Grant. Furthermore, by
the Petitioner’s own admission in paragraph 5 of the petition, Kiri Mudiyanse
only had 1A 3R 37.9P, of which % acre had been given to the MPCS, resulting in
Kiri Mudiyanse only having 1A 3R, for which extent of land he was given the
Grant ‘P1’. By a written statement made under oath by the 4" Respondent in

2005, produced by the Respondents marked ‘R2’, the 4™ Respondent had in

12



fact admitted that the extent of the land is only 1A 3R.2 The 1% and 2™
Respondents have stated further that the extent of the land was increased on
the basis of a private survey done by the parties, which however does not

appear to be correct in view of Supplement No. 1 to Plan No. 1574.

Be that as it may, this Court is in agreement with the submission of the learned
Senior State Counsel that Kiri Mudiyanse was entitled to hold only 1A 3R and
therefore, the extént of land that his successors are entitled to receive is
limited to 1A 3R. This Court is of the view that once this discrepancy was
discovered, the 1* Respondent was entitled to take steps to rectify the several
mistakes committed by his predecessors in office. This Court is of the view that
such a course of action does not affect the rights of the 4™ Respondent and/or
the Petitioner as neither of them could have held any expectation of receiving
an extent of land greater than what is specified in the Grant ‘P1’. The 1* and
2" Respondents have stated that for the purpose of rectifying the said
mistakes, an inquiry was held on 22" October 2007, a fact which has not been
disclosed to this Court by the Petitioner. In response to the clarifications
sought by this Court, the learned Senior State Counsel has filed the statements
recorded at the said inquiry, which clearly demonstrates that the Petitioner
too made a statement at the said inquiry. Thus, there is no merit in the first
ground urged by the learned Counsel for the Petitioner that the 1 and 2™

Respondents failed to conduct an inquiry prior to issuing ‘P12’.

* 'R2’ dated 30" August 2005 reads as follows: “®ed 8w O& .M BOYEwLed wo qw o g 85585
eom Zomoged QBcOe aif gnd @& 1999.12.08 o o e@md qio. emedldmes o). 6.
eDOIEd eSO @. B Doed Desmd mxdif ®ed® 880 09 0@ agwf. 01 0. 03 o@Wrwe aio.
Zomog moweds DBeed gm Dmers ® cmxe moses guo gm O Com ogr ® o9 oded
DOgn 0O Cm 3End.”
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The 1% and 2™ Respondents have produced three letters written by the 2"

Respondent to the 1% Respondent marked ‘R5’°, 'R6'*° and 'R7’'*, the

cumulative effect of which are as follows:

b)

d)

The alienation of an extent of land over and above what is in the grant is

wrong;

The alienation of the land to the 4™ Respondent, prior to it being

allocated to Dingiri Menika is wrong;

The granting of approval to sub-divide a land in extent of 2A 3R 37.9P is

misconceived as Kiri Mudiyanse never held an extent in excess of 1A 3R;

The boundaries of the land assigned to Kiri Mudiyanse by the Grant

should be demarcated on the ground;

Steps must be taken to cancel the registration effected in favour of the 4™

Respondent and to register the name of Dingiri Manika as the successor.

This Court observes that even though the decision was to implement all of the

above, which fact has been reiterated in the Statement of Objections of the 1*

and 2" Respondents as well, the 1 Respondent had merely issued ‘P12’

cancelling the entitlement that the 4™ Respondent had to the land. This Court

is of the view that upon the death of Kiri Mudiyanse in 1999, his spouse Dingiri

Manika was entitled to succeed as she was the nominated successor. As she

? Dated 31" July 2007.
1ssued in August 2008.
"' Dated 18" September 2008.
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failed to succeed to the said land, the Divisional Secretary was entitled to
resort to Section 72 of the Land Development Ordinance and take steps to
register the 4" Respondent as the successor. However, all this could only be
done in respect of the extent of land set out in the Grant, namely, 1A 3R. The
1% and 2" Respondents have sought to explain ‘P12’ on the basis that it was
issued in order to regularise the mistakes that had been committed, as set out
in ‘R5’, ‘R6’ and ‘R7’. This result has however not been achieved, as ‘P12’ was
limited to the cancellation of the registration of the name of the 4™

Respondent.

This Court is in agreement with the submission of the learned Counsel for the
Petitioner that the decision in ‘P12’ to cancel the devolution of ownership to
the 4™ Respondent is misconceived and illegal as the 4" Respondent, by virtue
of being the eldest son of Kiri Mudiyanse, was entitled to succeed to the land
specified in the Grant ‘P1’ once his mother Dingiri Manika failed to succeed to
the said land upon the death of Kiri Mudiyanse.’ In the said circumstances,
this Court issues a Writ of Certiorari as prayed for in paragraph (b) of the
prayer to the petition, quashing the decision contained in ‘P12’, subject to the
condition that the 4™ Respondent shall only be entitled to hold the extent of

land specified in the Grant, namely 1A 3R.

The above conclusion of this Court that the 4™ Respondent is only entitled to
1A 3R would necessarily mean that the approval granted by ‘P8 and the
subsequent transfer of part of the land to the Petitioner and to the 5t — 7%
Respondents over and above the entitlement of the 4™ Respondent in terms of

the Grant is bad in law and is a nullity. The 4™ Respondent may, if he so

g Dingiri Menika has passed away on 6" April 2013, during the pendency of this application.
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desirés, seek fresh approval from the 1% Respondent to alienate the land
among the Petitioner and the 5" — 7 Respondents but subject to the extent
specified in the Grant, and the provisions of the Land Development Ordinance.
The 1* Respondent shall be entitled to take steps in terms of the Law to
demarcate on the ground, the boundaries specified in the Grant and to
regularise any unauthorized possession by the Petitioner and the T

Respondents. This Court makes no order with regard to costs.

Judge of the Court of Appeal
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