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Arjuna Obeyesekere, J

In this application, the Petitioner is challenging the decision of the ‘Appeals
Board’ chaired by the 2™ Respondent, Principal, Dharmarajah College, Kandy
to reject the application made by the Petitioner seeking admission of his

daughter to Grade One of Mahamaya College, Kandy forithe year 2018.
The facts of this matter very briefly are as follows.

The Director General of Health Servieés/nad appointed the Petitioner as a
Public Health Inspector with efféct from 20™ June 2000 and had thereafter
assigned the Petitioner to_the Dffice of Deputy Director of Health _Seryvices
Ampara, North - East.Provinee." Pursuant to an inter-province trénsfergranted
to the Petitioner, the\Petitioner had been released from his post of Public
Health Inspector, Dehiattakandiya in the Eastern Provineg"with-effect from 11"
July 2016. The Petitioner states that he reported for dut{’at the Department of
Health Services — Central Province on 14" July, 2016 and was temporarily
assigned to the Office of the Medical HealthnOfficer, Wilgamuwa in the Matale

District, in the capacity of a Public Health Inspector.?

The Petitioner states that in June 2017 he submitted an application, annexed
to the petition marked ‘P2’, seeking admission of his daughter to Grade One of
Mahamaya College, Kandy. Admission of students to Grade One of
Government Schools for the year 2018 was governed by Circular No: 22/2017

issued by the Ministry of Education. The said Circular has been annexed to the

! Vide letter annexed to the petition marked ‘P3A’ issued by the Provincial Director of Health Services, North-
East Province.
? | etter dated 15™ July 2016 annexed to the petition marked ‘P3D’.



petition marked ‘P4’. According to ‘P4’, for the year 2018 the maximum
number of students that can be admitted to a single class was limited to 38. Of
this 38, a maximum of 5 slbts were reserved for the children of those serving in
the Armed Forces and the Police Force. After making provision for the said

reservation, the rest of the vacancies are allocated under the following

categories:

Category C)< ; 2 Percentage  of

the vacancies
X<

4

1 | Children of residents in close ity to the school 50% *
2 | Children of pare e Past Pupils of the school 25

3 | Brothers /sisters of students who are already studyi

in the school %

4 | Children of persons belonging to the sta &utions 05%

directly involved In school education

5 | Children of officers in Government/ Corporations/ | 04%
Statutory Boards/ State Banks receiving transfers on
exigencies of service’

6 | Children of persons arriving after living abroad with the | 01%
child

’ beed e60) qbunm Bo ED DD EIA OEs/Edd) [Es0EDEn PHEe/OE Aty Bedomded
[Jel/ 200}



The Petitioner had sought admission of his daughter to Grade One under
category No. 5, namely, ‘Children of officers in Government / Corporations

/Statutory Boards / State Banks receiving transfers on exigencies of service.’

The criteria for selection under the above category are set out in Clause 6.5(a)

of the said Circular, which reads as follows:*
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Thus, in order to be eligible to apply under this category, the following criteria

must be satisfied:

* The English text of Clause 6.5 (a) reads as follows: “Under this category applicants who are permanently
residing with the child in the area where the school is located after being transferred to a statutory institute
within the area on exigencies of service during a period of 05 years prior to the date of calling for applications
and not at the request of the particular employee, may apply for this purpose.

Here the area of school means the relevant institute should be located within a circle drawn with a radius of
two kilometers having taken the school as the center. (If interview board requires this circle could be extended
as suitable) The applicant should come to the new place of residence with the child from the previous place.
Moreover, final place of work shall be considered. Change of residency due to attachments, training programs
and study purposes shall not be considered”



b)

f)

g)

The applicant should be an officer of the Government or a Statutory

institution;

The transfer should be on the basis of exigencies of service of the

Government or the Statutory Institution;

The transfer must not be at the reques@@pgcant

The applicant should have qc@ the appointment at the place to

which he was transferred; %\

The transfer sh s taken place during a period of S@Qor to

the date of calli r applications; @

The new place of work should be situated WIthl@\rea of 10km from

the school; @

The applicant and the child should be fesident within the feeder area of

the school;

The applicant should have been resident with the child whose admission

is sought in the area of the previous place of employment;

The child whose admission is sought should have moved with the parent

to the new place of work of the parent.

Q



The Petitioner states that he presented himself for an interview held on 11%
September 2017, and that he was allocated 95 marks in accordance with the

marking scheme applicable to the above category, in the following manner:

Criteria Maximum | Marks assigned
mark to the Petitioner
Distance from previous place of work to the | 46 40

new place arrived on transfer’

Proximity to the school from the, places of | 35 30
residence after the mother/ father/” legal
guardian had come on transfers

For the period of service as”a Government/ | 10 10,
Corporation/ Statutery board /State Bank
Employee — One mark per year.

The time that has lapsed from the date of the | 05 05
transfer up to the closing date of application..

Un-utilized Leave® 10 10

Total | 100 95

* Marks are given according to the distance, as follows: “More than 150 km -40 marks; From 149 Km to 100 km
-32 marks; From 99 Km to 50 km -24 marks; From 49 Km to 25 km -16 marks; Less than 25 km -08 marks.”

® The Circular specifies that “maximum marks will be given if there are no other Government Schools with
Primary sections located closer to the present place of residence than the school applied for. In the event of
having other Government schools with primary sections for the admission of the child which are closer to the
place of residence than the school applied for marks will be deducted at the rate of 05 marks from the
maximum marks for each such closer school”.

7 Marks are allocated depending on when the transfer took place, in the following manner - “Within one year -
05 Marks; within 01 year to 02 years - 04 Marks; within 02 years to 03 years - 03 Marks; within 03 years to 04
years - 02 Marks; within 04 years to 05 years - 01 Mark.”

® For un-utilized leave during the calendar year for 05 years prior to the year of receiving applications — 02
marks for 20 days. (Marks will not be given if the number of un-utilized leave in a year is less than 20 days)



This Court has examined the interim list of applicants that were chosen after
the interview, marked ‘R3’ and observes that whil2 the applicant placed first
under the said category had received 100 marks, the other applicants,
including the Petitioner had received identical marks. The Petitioner however

had been placed third in the waiting list.

Dissatisfied with the said decision to place him on the waiting list, the
Petitioner had filed an appeal, as provided oy in" the Circular ‘P4’. The
Petitioner states that when the final list“ef’the successful applicants was
published after the conclusion of the appeals, he found to his dismay that his
daughter’s name has been struck off'the list and that an applicant who had.93

marks had been selected.

By a letter dated 29" December 2017, annexed to the petition marked ‘P10’,

the 1% Respondent had informed the Petitioner as follows:

“@e €O Om H.MS.S. swednd OSn®e eSO rthan omeg 880 ecimmd
peden ne o8 8o, aineds Wl ASe0 ®iBeE eoEld @O
DE®meds ¢80, edad CnEs @) ISR ey Pagdd DEK MO JLBO®
gaste O o0 guelont gEdad woeles.”

Thus, according to ‘P10, the Petitioner’s application had been rejected for the
reason that the place of work of the Petitioner was located outside the area

where the school was situated.

Aggrieved by the said decision, the Petitioner filed this application seeking

inter alia the following relief:



(@) A Writ of Certiorari to quash the decision of the Appeals Board contained
in the letter dated 29™ December 2017 anrexed to the petition marked

‘P10’;

(b) A Writ of Mandamus directing the 1** and 2”" Respondents to enroll his
daughter in accordance with the provisions of Gircular No. 22/2017
relating to admission of students to GoV&rnment Schools. |

In the Statement of Objections filed¢béfore this Couyt, the Respondents took

up the position that in any eventthe Petitioner is not eligible to apply under

the said catego’ry, since the.Petitioner’s transfer from the Eastern Prowvince to

the Central Province was\noton the basis of an ‘exigency of service’'.

The question that this Court is therefore called upon to.determine is whether
the decision to reject the Petitioner’s application.se€king admission of his
daughter to Grade One of Mahamaya College, Kahdy:is in accordance with the
scheme contained in Circular No. 22/2017 \marked ‘P4’ and is reasonable, and
if not, whether the said decision is liable to be quashed by a Writ of Certiorari.
In deciding this question, this Court will first consider the ground for rejection
set out in ‘P10’, and thereafter the aforementioned ground taken up in the

Statement of Gbjections.

In considering this application, this Court will be mindful of the following

observations of Lord Diplock in Council of Civil Service Unions vs Minister for




the Civil Service’ with regard to the grounds on which a Writ of Certiorari

couid be granted:

“Judicial review has | think developed to a stage today when without
reiterating any analysis of the steps by which the development has come
about, one can conveniently classify under three heads the grounds upon
which administrative action is subject to control\by judicial review. The
first ground | would call 'illegality’, the’sécord 'irrationality’ and the third

'procedural impropriety'.

By “illegality” as a ground (ferytidicial review | mean that the decision~
maker must understand\carrectly the law that regulates his decision-
making power and ‘must give effect to it. Whether he has or not is par
excellence a justiciable question to be decided, in the eveat of dispute, by
those persons, the judges, by whom the judicial power of the state is

exercisable.

By ‘irrationality’ | mean what can ‘wow, be succinctly referred to as
‘Wednesbury unreasonableness”®. It applies to a decision which is so
outrageous in its defiance of logic or of accepted moral standards that no
sensible person who had applied his mind to the question to be decided

could have arrived at it.”

This Court will now consider whether the Respondents acted outside the

Circular ‘P4’ when it rejected the Petitioner’s application on the basis that the

? 1985 AC 374.
' Associated Provincial Picture Houses Ltd v Wednesbury Corporation 1948(1)KB 223
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place of work of the Petitioner was located outside the area where the school

was situated.

Ti’lere is no dispute that the Petitioner was working in the Eastern Province and
thaf he was released by the Director of Health Services, Ampara with effect
from 11" July 2016 to the Central Province.' The Petifioner had reported for
duty at the Office of the Department of Health{Services, Central Province
situated in Kandy on 14™ July 2016. Howevet; due_to the service requirements
that prevziled at the Office of the Medical Health Officer, Wilgamuwa, Matale,
the Petitioner had been temporarjlycassighed to that Office. The fact that the
Petitioner’s attachment to Wilgafmuwa is on a temporary basis is confirmed.by
letter dated 15" July 2016, issued by the Medical Health Officer, Wilgamuwa,*
letter dated 14" June 201%-issued by the Director of Health Sefvices;*Central
Province,” and letterdated 7" July 2017 issued by the Medical Health Officer,

Wilgamuwa.™

A detailed explanation of the nature of the Petitioner’s transfer to the Central
Province and thereafter his attachment to . the\Wilgamuwa Office is set out in
the letter dated 8™ January 2018 annexed to the petition marked ‘P3F’ issued
by the Director of Health Services, Central Province. Although ‘P3F’ has been
issdéd after the decision of the Appeals Board and at the request of the

Petitioner, it confirms the following matters:

1) The Petitioner’s permanent place of work is the Kandy District;

" Vide letter dated annexed 13" July 2016 te the petition marked ‘P3B1’.
* Annexed to the petition marked ‘P3D’.
“ Annexed to the petition marked ‘P3C".
* Annexed to the petition marked ‘P3E’.
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2) On seniority, the Petitioner was entitled for an appointment within the
Kandy District. However, whether the Petitioner would have been entitled
to an appointment to an Office within a radius of 10km from Mahamaya

College has not been disclosed;

3) The Petitioner has been attached on a temporary basis to the Wilgamuwa

Office due to the exigencies of service that prevailed.in Wilgamuwa.

If the Petitioner’s position is to be summatised, it is that while his transfer is
from the Eastern Province to the Centrél Province, his place of work is Kandy,
and as his posting to Wilgamua,is temporary, his daughter is eligible.for
admission to Mahamaya College Kandy, on the basis that his place.of\work

should be considered.as béing‘ Kandy.

This Court will now examine the position of the Respondents=As noted earlier,
the Petitioner was allocated 95 marks, but was still placéd in the waiting list. It
was only at the appeal stage that the Petitionern“was disqualified by the
Appeal’s Board for the reasons set out if“R10’. This Court, having observed
that in their Statement of Objections, the"Respondents have not sought to
support the grounds set out in ‘P10’ on which the application of the Petitioner
was in fact rejected, except for a passing reference that the ‘Petitioner was
released to serve at the Wilgamuwa Health Services Office with effect from
14.07.2016’, invited the learnaed State Counsel to inform this Court the “exact
basis upon which the appeal body headed by the 2™ Respondent decided to
reject the application presented by the Petitioner ...as possibly reflected in the
contemporaneous minutes/records maintained by the - Respondent, and if in

fact there is such a record, to tender a certified copy thereof.”

12



In response, the learned State Counsel submitted an affidavit dated 8" July
2019 of the present Principal of Mahamaya College, Kandy, to which affidavit
was annexed the report of the Appeals Board marked ‘R13’ which reads as

follows:

“00e gSwPa &) Bedidm PHWOEH 6 § N0 BOLHOS ®IOEMS HHOD
8 guelPoiidded 08 SO &) @D Hdw, alne SO0 coetn® gqiad®
aS@oe ® Hecidm wDgn Hogun mos ©F. 8 a5 TR 23, TR 18, TR 08,

TR 10 & goednoidged £ S0, aloeds 8¢ g god TR 23 guedwmdt

oPRsD PAx o) nnds ‘eceIinecdsngds ool ED) wam ©F.

Pz = eowse aRsre alcd gap S8ree OXEm & Oced-edd)
gounm) Ov PWrR sEWI\8g woe S CDBOEE eSdnns CRRE VWX
o) eom@nn mEMEHD o) b un 08 98 oad 99 mIdwree &
el goeEmSn Bn R8s dad mSMEOED gaunin B0 Sgmds ROS®.
8 gu® TR 23 gocdwit dmed EdGunnd gaese/ ®0 O8E ede)
GO@smO0 0 HE®ED eez® MEMEXED gaEEe-nd, Jio. 0de guedmot
00 edes OH3wED ecvdzw mMSMEens. &) Fad OHEHED VI
odwee goelwoed edD) ddme 208 &w 122/2017 O eERHWO gad
eaoed 80 10 km & gows ge 8806\ ceien peder nE ca88os OY
a5 ® Hedinm WDE® HOM® wo® EE.”

If, as the Appeals Board states, it obtained details from the Department of
Health Services, Central Province, the Respondents ought to have made use of
the opportunity afforded by this Court, to provide material to substantiate the
said position as well as the position in ‘P10’, especially in view of the contents
of the letter marked ‘P3F’. However, the Respondents, for reasons best known

to them, have chosen not to do so.

'® TR23 is the number of the Petitioner’s application.
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This Court will now consider whether the Appeals Board chaired by the b
Resf:ondént acted reasonably and in compliance with the provisions of the
Circular ‘P4’ when it rejected the application of the Petitioner on the basis that
the P'etitioner’s place of work is outside the area of the schoc!. As observed
above, the pb;ition of the Fetitioner is that even‘tho,u\g"h he is attached to the
Office of the ‘.Medical Cfficer of Hea'th, Wilgamtiwa) that it is a temporary
aﬁachment, and his permanent place cf wéTk is.n fact Kandy. This‘bo‘sition is
c0t‘1*1'=irr'r;éu.‘1l by thé letter marked ‘P3F’. This*€6urt cannot ignore the position
taken up by the Director of Health ‘Senfices, Centrz! Province in ‘P3F’ that the
Petitioner would have been entltied for an appomtment within Kandy and that
his apponntment to Wllgamuwa is due to an exigency of service and.was

temporary.

A< observed earlier, duite apart from contradicting the cc-mf'ents of ‘P3F’, the
contents of which the Respaondents state should be dﬁji"egarded as it has been
prepared after the decision of the Appeals Board; the Res‘;;mdents have
zuandoned the ground set out in ‘P10’ that led\the Appeals Board to reject the

appiication of the Petitioner.

In these circumstances, this Zourt accepts the explanation offered by the
Director of Health Services in ‘P3F’ that the Petitioner was entitled to a posting
in Kandy. As the Respondents have failed to produce any material to challenge
the truthfulness of the contents of ‘P3F’ with regard to the place of work of the
Petiticner or the basis of his assignment to Wilgamuwa, it is the view of this
Court that the decision of the Appeals Board to reject the application of the

Petitioner is a decision ‘that no sensible person who had appiicd his mind to

14



the question to be decided could have arrived at’ and is therefore

unreasonable.

This Court will now consider the position taken up by the Respondents in their
Statement of Objections that the Petitioner is not eligible to apply under the
category of ‘Children of Officers in Government ... teceiving transfers on
exigenciés of sefvice’, for the reason that the Pefitioner’s transfer from the
Eastern Province to the Central Province was"hoton the basis of an exigency of

service.

Even though ‘P10’ is silent in thig' regard, this Court is of the view that it sheuld
nenetheless consider whether the Petitioner’s transfer to the Central Rrovince
was due to exigenciges of sefvice or initiated by the Petitioner. This Court is
engaging in such an exercise for two reasons. ”
g .

The first is that, it is mindful that the task beforet;the inferview Board and the
Appeals Board is enormous arfld that it would hot; ‘iJe fair to expect those
persons functioning on such Boards to exereise the kind of scrutiny that this
Court is able to do, especially given the many applications and appeals that
they are required to consider in a short period of time. That does not however
mean that this Court will ignore obvious cases of transgressions of the

provisions of the Circular.

The second reason is that the Petitioner is seeking a Writ of Mandamus
directing the Respondents to perform a legal duty by admitting his daughter to
Mahamaya College, Kandy. If this Court is to issue a Writ of Mandamus, this

Court must be satisfied that the Petitioner has a legal right, and is in fact

15
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eligible to have his daughter admitted to Grade One of Mahamaya College,
Kandy under the aforemeniﬂ:ned category. It is for this reason that this Court
afforded the Petitioner and the Respondénts an additional opportunity of
placing any material thaf they vish, with regard to the nature of the transfer of

the Petitioner from the Eastern Province to the Central Province.

The learned Counsel for the Petitioner submil%t t in terms of the
io

“Procedural Rules of the Public ServiceQ
ansfer can take place in one of

a) Transfers done annua 'Q @
b) Transfers done igencies of service; < IO

c) Transfers done isciplinary grounds;

on the appointment,

promotion and transfer of Public Officers”,

the following ways: R @
N\

d) Transfers pursuant to mutual requests. ”\\'Q

Paragraphs 218 to 221 of the said Rules relat Qnsfers on exigencies of

service and reads as follows:

“218. A Public Officer may be transferred on exigencies of service by the

Appointing Authority for any one of the following reasons:

(i) Where the services of an officer is no longer needed at his present

station;

*published in Extraordinary Gazette No. 1589/30 dated 20" February 2009.
16




(ii) Where an officer is needed for service in another station or that

particular officer himself is needed;

(ii) Where it is found, due to administrative reasons, that the retention of

an officer in his present station is not suitable.

Even though a transfer can take place in any aeheof the above methods,
Circular ‘P4’ gives recognitioh only{ to the children of those Public servants who
have been transferred to another station ofwthé basis of an exigency in service
as set out in Rule 218. The rationalesfar limiting it to this category is simple. A
public officer who is well settled/®itfhis family at a particular work station.and
who is all of a sudden askeditojreport to another station, with his family, to
fulfil the réquiren%en.ts of the’'employer, cannot be left in the lur¢h as_far as the
education of‘ his children are concerned. Hence, the preferential treatment
given to such public servants,lét least as far as the education-of the'ir children
are concerned. However, no such concession can be'given to Public servants
who voluntarily and wilfully seek a transfer and-it is-for that reason that ‘P4’
makes it abundantly clear that where thé ttansfer was at the request of the

applicant, such person shall not be eligible to*apply under the said category.

It was the position of the learned State Counsel appe;ring for the
Respondents, as morefully borne out :by the Statement of Objections and the
supporting affidavit of the '2""'{‘: Respondent, Princif::al, Dharmaraja College,
Kandy who was the Chairman of the Appeals Board, that the Appeals Board
had meticulously examined the documents submitted by the Petitioner and

had discovered that even though the Petitioner had sought admission under

17



the category of ‘Transfers on service exigencies’, the Petitioner’s transfer had

been at his request and not on the basis of an exigency of service.

This Court, having examined the documents submitted with the petition, and
the documents that have been submitted pursuant to the clarifications sought

by this Court on 1°** November 2019, observes the following:

a) The Petitioner had submitted an applicatiop seeking a transfer on g™
September 2015. A copy of the said application has been produced by the

Respondents, marked ‘R14’.
b) The said application ‘R14%contains inter alia the following information:

(i) The Petitioner’s wife is working at the Technical Callege, Aruppola,

within Kandy;

(ii) The Petitioner’s two elder children aré selooling at St. Sylvester’s

College, Kandy and Wariyapola Sri Sumangala Vidyalaya;

(iii) The reason for the transfer is given as follows: “@ed 88 ®® eed
P0a0o-BER0E0 Hedwed OB, 80 gom 2008 dmed Ee ® &M OO

geda®eds gue® o gio. ®ed Al om cods Heem PSR gods
oudensl onds ecPfBude i AER) v wded ©) HBR Do Swmik
eOioded games woEn esneds ¢ S 0de gedse wod.”

c) The Petitioner’s application for a transfer had been recommended by his
superior officers subject to a replacement being found through the new

appointments (09 g0 o®e e @idn miw).

18



d)

f)

g/

h)

By letter dated 14™ October 2015," the Provincial Director of Health
Services, Eastern Provinge ha_g informed the Secretary, Ministry of Health,

Eastern Province as follows: “®@8& codo Spd Pomed g&dod =g
SOe @0 quefed ® 0o emy Bo giv. g 9P oudd oPe g =xded
o 990 gPe)d ©edEn conds 680 ginme D8 OmedmH oend g
oo ...."

ST sk Af A E ]
The Provincial Public Service Commission, by its letter dated 27" January
2016 had approved the transfeP,of the Patitioner to the Central

Province.'®

By letter dated 18" .February 2016, the Provincial Director 'of Health
Services, Eastern\Provi:.ce hzd informed the Regional Direetor of Health
Services, Ampara to take necessary action to release thé Petitioner from

the Eastern Province to the Central Province.”

By letter dated 22" March 2016, theCRegional Director of Health
Services, Ampara had informed™~the Medical Officer of Health,
Dehiatiakandiya to release the Petitioner to his office in order to give

effect to his transfer.

Letter dated 14" July 2016 sent by the Director General of H=alth

Services, who also issued ‘P3F’ confirming that the Petitioner had

* This letter has been annexed to the patition marked ‘P3B’.

*® This letter has been annexed to the motion dated 29" October 2019 filed by the Petitic:.zr.
" This letter has been produced by the Respondents marked ‘R16’.

 This letter has been annexed to the petition marked ‘R17".
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reported for duty on 14™ July 2016 and has been assigned to the

Wilgamuwa Office.”*

i)  Each of the above letters, as well as the letters annexed to the petition
marked ‘P3B1’, ‘P3C’ and ‘P3F’ are captioned either as ‘Inter Provincial

Transfer’ or ‘gasod eg)d SO @ot.

The very nature of a transfer on exigency of'service'is that it happens without a
request by the employee and in order te~fulfil the requirements of the
employer. It is for that reason that\theRilles of the Public Service Commission
contain the following provision§,.so%that this method of transfer cannot.be

a

abused by an employer.

“219. Before &~Bublic Officer is transferred on exigencies of service, the
Authority with Delegated Power shall personafly satisfy himself
that need has actually arisen as specified'in Section 218 above and

that the transfer cannot be deferred-till'the next annual transfers.

220. Depending on the nature of the need for services that has arisen,

the Appointing Authority may transfer an officer at short notice.

221. The Appointing Authcrity shall record in the relevant file clearly all
| the factors that caused the transfer of an officer on exigencies of
service. The Appointing Authority shall convey the reasons to the

officer concerned.”

! This letter has been produced by the Respondents marked ‘R11’.
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If the Petitioner had in fact been transferred from the Eastern Province on the
basis of an exigency of service. the regsons for such transfer would have been
conveyed to the Petitioner in writing. However, no such letter was produced to
this Cour?, notwithstanding this Court directing the Petitioner to produce the

letter of transfer issued to him under Rule 221.

In his affidavit dated 15" November 2019, the Petitioner has sought to state
that he was brought to Kandy in order tofsatisfy the exigency of service that
prevailed in Wilgamuwa. If that be so, the Petitioner cannot claim that he was
eititled to an appointment in the“Kandy District and that his attachment to
Wilgamuwa was temporarinFUrthermore, this argument is contrary o the
aforementioned documents; which makes it clear that the transferprocess was
initiated by the Petitioner himself, a fact that the Petitioner did net-disclose to
this Court, but which transpired only because this Court.catled. for clarifications

from the parties.

The Petitioner having initiated the transfér. process, the above documents
clearly establish that the Public Sector machinery thereafter processed his
application on the basis that it is a ‘Inter Provincial Transfer’, and not on the

basis of a transfer on an exigency of service.

As observed earlier, the position of the Respondents that the Petitioner’s
transfer was not on the basis of an exigency of service, has been clearly
pleaded in paragraphs 5, 7, 8, 10(f) and 12(d) of the Statement of Objections.

This Court has examined the Counter affidavit of the Petitioner and find that
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except for a mere denial, the said affidavit has not addressed the said issue. In
paragraphs 8 — 11 of his affidavit dated 15" November 2019, the Petitioner has
sought to ‘justify’ his position that his transfer was as a result of an exigency.
However, in the said averments, having admitted that he made an application,
the Petitioner has tried to twist the facts and even gone to the extent of
stating that he received his transfer only in July 2017when the documents
clearly establish that the Petitioner was transfefred ftom the Eastern Province

in July 2016.

There is one other matter that«this ‘Court must refer to. The Circular ‘P4’
required the Petitioner to hale'b&%n resident in the Eastern Province with'his
family including the child whdse admission is sought and thereafter to, relocate
to the Central Province “with his entire family. As observed easlier, in his
application ‘R14’, the Petitioner had admitted that hisswifé is employed at
Aruppola and that his two elder children are schooling,in Kandy. These two
factors, together with the reason given in ‘R14’ forthe transfer, can lead to the
conclusion that the family of the Petitioner\was not living with him in the
Eastern Province. Thus, on this ground toe,the Petitioner was not eligible to

apply under the Transfer category.

The necessity for this Court to quash ‘P10’ does not arise in the above
circumstances as this Court is sa:cisfied that the Petitioner’s transfer from the
Eastern Province to the Central Prov;nce was not on the basis of an
exigency in service. The Petitioner is thérefore not entitled to a Writ of
Mandamus seeking admission of .his daughter to Grade One of Mahamaya

College, Kandy under the category of ‘Children of officers in Government/
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Corporations/ Statutory Boards/ State Banks receiving transfers on exigencies
of service’. The application of the Petitioner is accordingly dismissed. Taking

into consideration all of the circumstances of this case, this Court makes no

Judg@ﬁoun of Appéél

X<
S
President of the Court f@Q

order with regard to costs.

Yasantha Kodagoda, P.C., )

QOQ*

| agree @
S
<
Presi f the Court of Appeal
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