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C.A (Writ) Application No. 35/2013

LANKA
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Tendered on behalf of the 1% and 2™ Respondents on
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Arjuna Obeyesekere, J.

The Petitioner has filed this application, seeking inter alia the following relief:

a) A Writ of Certiorari to quash the decision taken by the 1* and 2™
Respondents to cancel the approved building plan issued to the Petitioner’,
as reflected in the documents annexed to the petition marked ‘P11a’ and

‘P11b’;

b) A Writ of Certiorari to quash the decision of the 1°* and 2" Respondents to
demolish the boundary wall constructed by the Petitioner, as reflected in the

documents annexed to the petition marked ‘P14a’ and ‘P14b’;

c) A Writ of Mandamus directing the Respondents to grant approval to the
applications submitted by the Petitioner, seeking approval for the boundary

wall erected by the Petitioner.

When this matter was taken up for argument on 19" July 2018, the learned
Counsel appearing for all parties moved that this Court pronounce judgment on
the written submissions that would be tendered by the parties. Accordingly, when
this matter was mentioned on 23 November 2018 for judgment, this Court
informed the parties that it required clarifications on matters arising from the
written submissions. On 7" December 2018, the learned President’s Counsel

appearing for the 1% and 2" Respondents informed Court that the 1*' and 2™

‘A copy of the approved building plan has been annexed to the petition, marked ‘P5’.



Respondents are agreeable to withdraw the letter marked ‘P11a’ in so far as it
relates to the withdrawal of the building permit annexed to the petition marked
‘P7’.* The learned Junior Counsel for the Petitioner informed this Court that since
the filing of this application, the boundary wall erected by the Petitioner has been
partially demolished on an order of the learned Magistrate of Nugegoda. Thus,
while the necessity for this Court to adjudicate on the Writs of Certiorari prayed
for may not arise, the only issue that remains for the consideration of this Court is

the Writ of Mandamus prayed for.
The facts of this matter very briefly are as follows.

The Petitioner is the owner of a land situated within the limits of the 2™
Respondent, Boralesgamuwa Urban Council, having purchased the said land in
January 2005. He states that the survey plan relating to the said land, annexed to
the petition marked ‘P3’ had been approved in 2004 by the Kesbewa Pradeshiya
Sabha, which was the relevant local authority at that time. The Petitioner states
further that he made an application to the Boralesgamuwa Sub Office of the
Kesbewa Pradeshiya Sabha on 22" November 2005 seeking approval for the
building plan annexed to the petition marked ‘P5’ to construct a house on the said
land. By a letter annexed to the petition marked ‘P6’, the Chairman of the
Kesbewa Pradeshiya Sabha had informed the Petitioner that the building plan
submitted by the Petitioner can be considered once the following conditions are

complied with:

? The building permit ‘P7’ sets out the terms and conditions subject to which the building plan ‘PS’ has been
approved.



1. ‘Rear space’ &8 10 &5 o @no.

2. 903 6:05de glmled eOEE =0 86800 mepime oo OHTXI® @)
o aqo.

3. 930 oen o cOa0 gaPifn EDIVD VO®.

The Kesbewa Pradeshiya Sabha had granted approval for the said building plan
‘P5’ on 28" June 2006, subject to the conditions set out in the building permit
lﬂ'.

This Court thus observes that the building plan ‘P5’ submitted by the Petitioner
and approved by the Kesbewa Pradeshiya Sabha did not include the construction

of the boundary wall of the house.

The Petitioner states that he commenced construction in March 2008 and had
initially built the foundation of the house. By letter dated 17" March 2008
annexed to the petition marked ‘P8a’, the g™ Respondent informed the Petitioner

as follows:

e Ao 0 MO gd80 B3O

e0Ees P8decitr 8.00.8.c 880 ®w 8 2004 =)D @& 24 o Do @E®
@E 2198 A ¢O#n Ot oiRise® oiersan®d 800 08D qiff SO 8
OO Ak = MO O8O O e KRR mEdend PEDO aif O PR omed
oredn Scdom 088 @ dn O O &lo.

PR ddr EOOD Se WIRRPNO Ende A DM PR PESDR Hd WO®
eRe 0RG3E D O cHOP. ded HORD gememed Hefesnd D OBS &H®O



omeds gaPo moens I8 gt BA/512/2005 0% c@mOmBR oIRie® gdEe®
00 86800 8O0 vwde 99 Ol dd c&508.”

By a further letter dated 3™ April 2008 annexed to the petition marked ‘P9’, the

1% Respondent had informed the Petitioner as follows:

hm,mdaamm

DD 08 =iBRwe ecHOr «)O 89/6 O SDmed gadodens DB oot
PEDO eme o O © eOn O O giom.

02. deds @&&eﬂ,‘ o0 B8w Ee S0P oo B gaded @t 00 gud&Qde
eeed, € 14 o e 80O gPnd @t G300 »d) @OF oo, & O CDed &
0o 1a® o uu 294, e03s g0 898.”

Although the Petitioner had denied that he was engaged in an illegal construction,
the 1* Respondent, by a letter dated 30™ April 2008 annexed to the petition

marked ‘P11a”, had informed the Petitioner as follows:

““e e 0o MO gd8O HOR

clo 0@ Oens D cOn O5) gif ®ed g e/e®mE/am/2008 &)
2008/03/25, 2008/04/03 Eent® B8 ORS cia® ¢ =T R O8S =Ew o oo
DO O8O O PEWO il Oich® AR P e POFT WO eMB O ®)
0o 5o O giv.

* It is observed that the letter dated 7" May 2008, annexed to the petition ‘P11b’ is identical to the letter marked
‘P11a’.



e® 0ddn 0O S MERDO sy O A ) OO HOi8rad S80nd O
0 el @:05e glmlens ® On =00 i deoe QMmO BA/512/2005
O B8emyy 008 gaPn O i 800 ciEide® aqaPiBn gdr-y o O
0B eta® ee®.”

Thus, it is clear to this Court that the dispute between the Petitioner and the " i
Respondent revolved around the construction of the boundary wall blocking the
drain carrying rain water. The Petitioner’s position was that the disputed part of
the boundary wall was built by connecting two columns which had formed part of
the approved building plan ‘P5’. The Petitioner thus submitted that he had
permission to build the disputed part of the boundary wall between the said two

columns.

The position of the 2™ Respondent was that there was a drain situated on the
boundary of the land belonging to the Petitioner and that no construction can be
done on this boundary in a manner that would obstruct the drain and the free
flow of rain water. The 2" Respondent contended that the construction of the
boundary wall on the said drain was therefore illegal. The 2 Respondent stated
further that the 2" Respondent has not granted approval to the Petitioner to
construct a boundary wall around his premises. The Petitioner has however
disputed this assertion of the 2" Respondent that there was a drain on the land.
The 2" Respondent has also submitted that the previous owner of the said land
had given an undertaking that she has no objection to the disposal of rain water
of a neighbour through an underground drain running alongside the land now
owned by the Petitioner. This Court observes that the existence of a drain either

alongside or beneath the Petitioner’s land is disputed between the parties and, as



this Court cannot go into disputed questions of fact, this Court cannot make any
determination with regard to the existence of a drain or on the legality of the

construction of the boundary wall.

The Petitioner states that in February 2009, he had submitted an application
seeking appraval for the said boundary wall, but that the 2" Respondent, by
letter dated 30" March 2009 annexed to the petition marked ‘P13’, had refused

to approve the said plan, for the following reasons:

“O8 see AeWR O8O DoPE BBP mEern gedaders £1mORy PENO aif
0, B okden o gaPiin e AN eammid OO 2009/03/24 €
08 eea® wPgedE BOwe § 2O 03d g0 808.”

By a letter dated 31* March 2009, annexed to the petition marked ‘P14a’, the 1*
Respondent had informed the Petitioner that legal action would be taken against
the Petitioner unless the illegal construction of the boundary wall was stopped

and the illegal construction was removed.

The 2™ Respondent had thereafter filed action in the Magistrate’s Court of
Nugegoda® seeking to demolish the illegal construction and by an order delivered
on 26™ November 2010, the learned Magistrate had granted the application of
the 2™ Respondent. It was submitted by the Petitioner that the order of the

learned Magistrate was executed on 23" October 2014 and that the boundary

“ It is observed that the letter dated 30" April 2009, annexed to the petition ‘P14b’ is identical to the letter marked
‘P14a’.
° Case No. 12162.



wall had been demolished. In these circumstances, this Court observes that the
necessity for this Court to consider the granting of a Writ of Certiorari sought by
the Petitioner to quash ‘P14a’ does not arise as the boundary wall has already

been demolished.

The Petitioner has complained to this Court that the cancellation of the whole of
the building plan ‘P5’ on the basis that a boundary wall had been built on the
drain is illegal and arbitrary. It appears to this Court that the building permit ‘P7’
can only be cancelled if there is a violation of the terms and conditions thereof.
Although it was contended on behalf of the Respondents that the obstruction of
the drain by the construction of the boundary wall thereon is in violation of
Clause 7° of the building permit ‘P7’, it does not appear that condition No. 7 of
‘P7’ deals with the situation that has arisen. Clause 7 is limited to the disposal of
rain water, waste etc that is collected on the premises and cannot be extended to
the rain water coming down the road. However, in view of the undertaking given
by the learned President’s Counsel for the 1% and 2™ Respondents that ‘P11a’ will
be withdrawn, the necessity for this Court to consider the legality of ‘P11a’ and

‘P11b’ does not arise.

After the order of the learned Magistrate was delivered, the Petitioner had made
an application on 27™ December 2011 annexed to the petition marked ‘P29’
seeking approval to construct a boundary wall. It appears to this Court that the
2" Respondent had not processed this application, inspite of reminders by the 3™

Respondent to act in terms of the law.

® Condition No. 7 of ‘P7’ reads as follows: "8 SE®, acdy CE®, N Dog o®) De® Ozwd O8O camde
ed mbosel® cee Od B3e® ongewm OO BEeoHes mb g Qald.”



The Petitioner has therefore sought a Writ of Mandamus directing the
Respondents to grant approval to the said application submitted by the
Petitioner’, seeking approval of the 2™ Respondent to construct the boundary
wall. As observed earlier, the boundary wall has been demolished by an Order of
the learned Magistrate after the filing of this application and hence, the question
of this Court directing the 2™ Respondent to approve an illegal construction as
well as a wall that does not exist anymore, does not arise. For this reason, this
Court does not see any legal basis to issue the Writ of Mandamus prayed for by
the Petitioner. However, the Petitioner is entitled to make a fresh application to
the 2™ Respondent seeking approval to construct a boundary wall in accordance

with the law.

For the reasons set out in this judgment, this Court formally issues a Writ of
Certiorari quashing the decision reflected in ‘P11a’ and ‘P11b’ cancelling the
approval granted to the building permit ‘P5’. For the avoidance of doubt, this
Court wishes to emphasise that it is not interfering with the observations in the
said letters with regard to the obstruction to the drain. This Court makes no order

with regard to costs.

Judge of the Court of Appeal

" The said application has been annexed to the petition marked ‘P29’.
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