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FILED ON ; 06.06.2018 by the Accused Appellant.
29.11.2018 by the Respondent.

JUDGMENT ON ! 24.01.2020

K. PRIYANTHA FERNANDO, J.

The Accused Appellant (Appellant) was indicted in the High Court of Ampara for

committing the offence of murder punishable under section 296 of the Penal Code. After trial,

the Appellant was convicted as charged and was sentenced to death. This appeal was

preferred against the said conviction and sentence.

Grounds of appeal urged by W@ S i te C O p

L:

The learned High Court Judge had believed the evidence of the eye witness (PW1)
Nandawathie, although her evidence fails the test of credibility and the test of

probability.

|
The learned High&foa b Slting@e g) the
other items of circumstantidl evidence™le (¢ only ififerente uiltfof the
Accused Appellant.

The reason given by the learned High Court Judge to reject the evidence of the

Accused is unreasonable.

02. Prosecution mainly relied upon the evidence of the sole eye witness Nandawathie (PW1).

Appellant is the son-in-law of the PW1. Deceased is Nandawathie’s daughter. According to

Nandawathie’s testimony, the Appellant and the deceased as husband and wife were living in

their own house built by the Appellant, with their child. The deceased was pregnant and was
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due to deliver the baby in few days. On the fateful night the Appellant had slept with his
daughter in one room and the witness Nandawathie had slept with the deceased in another.
Windows of the room was kept open on the request of the Appellant as it was warm. In the
night the deceased had shouted, ‘@¢ a®e®F @0 @d6 wxim’ (page 72). She had seen the
Appellant sitting on deceased’s stomach covering his eyes with a small band. She had
recognized the Appellant from his upper body, face and the voice with aid of the light that
was on. When she asked the Appellant, ‘ges’ e@m¢ mosesy?’ (page 73), the Appellant
had put a cloth on her face, held her neck with his fingers and had threatened to kill her if she
shouted. She had recognized the voice of the Appellant. She further said that the Appellant
kept a knife on her neck. Appellant had asked the deceased for money saying, ‘scE 28,
@@ 88w’ (page 73). Deceased had said, ‘o8 e¢simnr® @duym &’ (page 73). Then the

deceased had said that her neck was cut. Appellant had gone inside the house.

Ground of Appeal No.1

Learned counsel for the AppWéjb git éﬂ C withess
and that her evidence is imp li a y

afterthought and that she had failed to tell the police initially that she identified the Appellant.

Learned DSG for the Respondent mainly depended on the circumstantial evidence. However,

counsel conceded that the gontradigfion ed as \JVI’ canno xplained. It was the
contention of the learned DS %31 e an @Pye is

reliable.

Learned Trial Judge after analyzing the evidence of the PW1 Nandawathie, found her to be a
credible witness. Contention of the counsel for the Appellant is that PW1 is not a credible
witness and also that her evidence is improbable. At the trial, PW1 said that she recognized
the Appellant by the light and it was the Appellant who sat on the stomach of the deceased
and cut her neck. Further, to confirm her evidence about the identity of the Appellant, she
said that she asked the Appellant, ‘gesf e®@im¢ mosfexy?” (page 73 of the brief). After the
incident, she immediately had run to the neighbour called ‘Fiscal Mama’ (PW3) asking for
help. She had told PW3 that thieves had cut the neck of the deceased. According to PW1, the
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reason for not telling the PW3 about Appellant cutting the deceased’s neck was that she was

scared that the Appellant may have been around and that he would harm her.

When she went to the hospital, admittedly, she had told the hospital staff that thieves cut the
neck of the deceased. According to her testimony, she had not revealed about the Appellant
as she was scared again. She said that the cousin brother of the Appellant named
Sandanayake was around and that she was scared. The learned Trial Judge has accepted the
above reason to be genuine. In coming to that conclusion, the evidence given by the said
Sandanayake, has escaped the mind of the learned High Court Judge. Sandanayake (PW2) in
his evidence said that he suspected the Appellant and that he shouted that the Appellant may
have done it. ‘®@® & e0EIED w7 ®WE BYD 0D BYHDY 65edd8 xd&Hh g8v »B8 e®nm
med Bue. 00 Diwery Buld Om penm® @ vvwers Guwr edfvwEd’ (page 229). Therefore,
it is obvious that PW1 did not have any reason to get scared of Sandanayake and to keep
without disclosing the Appellant at the hospital. It is clear that the PW1 was not telling the

truth when she said that she was scared because PW2 was around and that she lied to

circumvent the situation of npt disclgsing "I Appellany .:Ethe earlieC

It is also important to note that PW1 had told the police that two persons with their faces
covered, asked for money from the deceased and cut her neck. She denied telling that to the

police and it was marked as V1. She had no reason to fear in the presence of the police if she

really recognized the AppellW assaiI[nt. " t C
s¥d on

She clearly said that the assailant asked for money from the deceased whilst being

her stomach. Deceased had told the assailant not to kill her, that she would give him the
money. It is highly improbable for the Appellant to ask for money from his wife that way
making his identity by voice clear to the PW1 who was sleeping beside the deceased. All
these factors make the evidence of PW1 on the identity of the assailant doubtful and

improbable.

Hence, I am of the considered view that the Ground of appeal No.1 has merit.
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Grounds of Appeal No.2 and 3

Counsel for the Appellant submitted that although the learned Trial Judge has said that he
takes into account the direct evidence as well as circumstantial evidence, learned High Court
Judge has failed to analyze the circumstantial evidence. The circumstances the learned Trial
Judge relied upon has not been explained. It was further submitted that it is unsafe to rely

upon the dying declaration alleged to have made by the deceased.

Learned DSG for the Respondent conceded that the contradiction marked as V4 on the dying

declaration is not explained by the prosecution witnesses.

In his evidence, PW2 Sandanayake said that the deceased made a gesture from which he
understood that the Appellant cut her neck. He said that he asked the deceased, ‘g=e=f
o®mme¢ Bewy?’ (page 227). Then the deceased had made the gesture to show that the neck
was cut and went off. ‘¢xeq genst e eAEE VoY ERen® BOE gofotm @uftdwd
o®en® m. (e® gddd Y 1 T)Yory 9 7 ce 2 w418
e ehsite Copy:

228.

Then again, the witness said that in between someone gsked, ‘©:8& gzmo e=3?’. That gesture
was made in answering to t Se“b Shl te)em er as @ip)ythat

question to deceased.

The person who posed that question also gave evidence at the trial. That was PW11 Upali
Chandra Kumara. In the night PW3 had told him that thieves had cut the neck of the
deceased. He then had asked the deceased, ‘emf ©&&?" (page 201). Then the deceased had
made the gesture that he thought that she referred to the Appellant. However, in cross
examination it was elicited that in his statement to the police she had asked the deceased,
‘meBod e@mnle Host? emd ®®&?’. Witness denied the 1% part of the question, ‘m8ed
eo®mule Hes3?’ Page 208.
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A dying declaration made on the basis of nods and gestures are not only admissible but
possesses evidentiary value. In case of The King V. Alisandiri 1 C.L.J 169, 7 C.L.W. 2 it was
held that nod of assent made by the deceased constituted a verbal statement within the
meaning of subsection (1) of section 32 of the Ceylon Evidence Ordinance No. 14 of 1895. In

‘Alisandiri’, the nod of assent was to a clear question.

However, in the instant case on the evidence of PW2 as well as PW11, it is clear that two
questions were asked and that gesture was made by the deceased in reply. Therefore, it is
unsafe to conclude that the deceased made that gesture in reply to the question, ‘e=mJ

©8&:?” not to the question ‘mBed e@imxlec Gosd?’

The infirmities of the unavailability of the witness (deceased) to testify and to be cross
examined also has to be taken into consideration when acting upon a dying declaration, In

case of Lallubhai Devchand Shah V. State of Gujarat [1971] 3 SCC 767, para 8, it was

held;
“The TawlNvith recafl to dying declgratio ery cleqr. A dying
A
declaration milgf b c S‘ést h lery:her

important piece of evidence in the light of the surrounding facts and
circumstances of the case, bearing in mind, on the one hand, that the

statement is by a person who has not been examined in Court by oath and, on

the other hand, that the dying man is m:rmally not likely to implicate innocent
—=\\lebsite Copy

However, in this instance, the issue is not whether that gesture was made or not by the
deceased, but in reply to which question posed to him was the gesture made. In the above
premise, it is unsafe to act upon the gesture made by the deceased as it is not clear as to

which question, she replied by that gesture.

The learned High Court Judge has not specifically mentioned the proved circumstances that
led to the conclusion on circumstantial evidence that it was the Appellant who committed the

murder and no one else. In his Judgment learned High Court Judge said;
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‘92028, OO e 6eff WO e OB, gwmees, cenl Olem &0,
WO €B20eID, @10, YBHC w1 HOCHS W 5 020202 12820027 9 eed¢ys
omIewI0 , en.8. dwet W ... S0 w Be wnl8mo O @y’ pfbes
»¢ eagf wr 8500nhw emlE OfsY 61010k ey 02108 ;8 &K S8 Dy
2 ¢ PO Hoewa 208." (Page 592)

In case of Samantha V. Republic of Sri Lanka [2010] 2 Sri L.R. page 236, it was held;

“In a case of circumstantial evidence if an inference of guilt is to be
drawn against the accused such inference must be the one and only irresistible

and inescapable inference that the accused committed the crime. ..."

The evidence on those circumstances should be proved circumstances.

In his Judgment, the learned High Court Judge has clearly misdirected himself on the
evidence of PW9, Nimalaraj who testified about the inquiry made by the Appellant on the

insurance policy of the Ap d wifg. The lc d High Judge went on the
premise that the Appellant hw @ pyget
in the event the death of his wife. His evidence on that in examination in chief itself was

totally different, and that has escaped the mind of the learned Trial Judge. At pages 341 and
342 the witness said;

gy Py e

- N EDsIte.Copy.

y: 28 @bt ¢uimy ¢ Tmo?
¢ IO eerieory o Buc BHO.
y: 30 sedees?

¢: Ruedvst On mosm Bewsien Bue €m0 endmnbig Bec qd. 08
evdsiesy snw Baec BYHD.

Yy DY o®md¢ 3O vededd BHeD?
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¢: Ooal m¢ 00 Deod il devum® e@imd¢ eudriesy Buc.0® YD
goeo® 0@ 6@ POoe: Howrlen Bue Bumnd mdc BED.

y: IO vedodd e@ime BYHeD?

¢ O0mumO endmdit Bec and. O° Bund »oE den® edim o Buec
388D mSe BHO.

g mwed Odewmw ;s mO med dy?

¢ mbwded. 08 »nd8 BHed ¥dyed Hewr @die . Hond edxsim
O Bae BYO.

g @5 m Buc HHE & &7
¢ Onfuen Eyed pOdewms M. G B Bdme wdATTRewst Buwyd®.
g : med @deme 8@AxTRews mS meE?

¢ wlwded.

site Copy

¢ O D e®imOe @coi)zn’@ éﬂmc

y: Aned mbwbed Bdemw wd®ATTRewsT §1DI® B BYDesT @i mdH
BOC. g1190D e@md 0@ Od®wmud vfenydAsle Buece?
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Therefore, it is clear that the Appellant had inquired about the benefits they would receive in
the event of a childbirth. When he was informed that they would not get any benefit even for
a surgery for childbirth, he has got agitated and had asked the witness for the benefits he is
entitled to. On his own the witness had explained to the Appellant about the benefits he
would get on a death of the spouse. Witness clearly said that the Appellant did not ask about
the benefits he would get in the event of the death of a spouse, but on his own he explained.
The learned Trial Judge had gone on the wrong premise that the Appellant had inquired about
the benefits in the event of wife’s death. Therefore, that piece of evidence of PW9 cannot be
taken against the Appellant as circumstantial evidence and the learned High Court Judge

erred in doing so.
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As submitted by the counsel for the Appellant and conceded by the learned DSG for the
Respondent, the productions said to have recovered in terms of section 27 of the Evidence
Ordinance were not produced in court as they were supposed to have got destroyed at the
Government Analyst Department. Therefore, learned Trial Judge did not have the advantage
of seeing them, especially to compare the two pieces of the knife, nor the defence had the
opportunity to observe them and to cross examine. Therefore, it was unsafe for the Trial
Judge to totally depend on the so-called comparison supposed to have made on the two pieces

of the knife by the investigators in the absence of a Government Analyst Report.

Further, as submitted by the counsel for the defence the piece of cloth was never recovered in
terms of section 27. The certified extract of the portion of the statement made by the
Accused, submitted by the prosecution as P2 did not mention anything about a piece of cloth,
but about a sarong and a knife. Therefore, the piece of cloth said to be the cloth Accused
covered his eyes cannot be considered as a production recovered in terms of section 27 of the

Evidence Ordinance.

| |
Therefore, the above cirCLMMsa brS '-ltﬁe)urthQspeynto

consideration as circumstantial evidence cannot be considered as proved circumstances to
come to the irresistible and inescapable conclusion that it was the Appellant and no one else

who committed the alleged offence.

N 1A11=Y o 111 /=W @ e Te) VA

unreasonably rejected the dock statement made by the Appellant. It is submitted that the
learned Trial Judge erred when he said in the Judgment that the Appellant did not suggest to
the police in cross examination that his statement was recorded under duress. As submitted
by the counsel for the Appellant, this position has been clearly suggested to the Investigating
Officer by the counsel for the Appellant (page 283 of the brief).

y: B @O B BmO; g el-D0 oot emewde?
¢! @®ws mndede.
y: BBmS glgDd wrfert @F w0 cwie?

¢ oW eI Bog®we gece.
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y: OFBWmS gfgdd v vedets g®efOO® mEaE?
& . 009D Bwbrd gsfa DO wnm.
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e Heamd.

Yy 09 80 88w edmeds’ cwidmn WM e®@® BfBwmd
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Dt Bmciensy decsy gfesy G oufm BaE?

¢ S8k, O° In yhdeds momd.
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| |
The Appellant in his evidencMMﬁ@tpiSa!(I @to ngQﬁme He

said that, ‘e» ¢md8 on ¢Bw BuEr OFfemon 80 WBWOR Bnm oW BEFE g8 etBBwd
B85 5 B8&HECH e ©8¢ Bwed amda.’ (page 387). However, PW10 had said that it was
*Machine Mudalali’ who told that they should go to the police station. The fact remains that
the Appellant had wanted topggpto ghe hogpital, but Ssopeone has to go to the police
station first. The learned TriW@bStI t rati@i of
the Accused inconsistent. The evidence of an Accused also has to be considefed tH€ same
way the court considers the evidence for the prosecution. As submitted by the counsel for the

Appellant, the learned Trial Judge has taken minor discrepancies in the evidence of the

Accused to find him to be incredible and inconsistent.

Hence the Grounds of appeal No. 2 and 3 have merit.

In the instant case there are so many suspicious circumstances which led to the death of the

deceased. In case of Queen V. Sumanasena 66 NLR 350, it was held;

10
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“In a criminal case suspicious circumstances do not establish guilt.
Nor does the proof of any number of suspicious circumstances relieve the
prosecution of its burden of proving the case against the accused beyond

reasonable doubt and compel the accused to give or call evidence.”

In the above premise, the sole eye witness Nandawathie is incredible. The other
circumstantial evidence the learned Trial Judge has taken into account are not sufficient to

come to an irresistible and inescapable inference that it was the Appellant but no one else

who caused the death of the deceased.

For the reasons stated above, 1 find that the prosecution has failed to prove the charge against

the Appellant beyond reasonable doubt and therefore, I acquit the Accused of the charge.

Appeal allowed.
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JUDGE OF THE COURT OF APPEAL
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