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Dr. D. F. H. Gunawardhana, J.
Judgement
Introduction

Since 2020, the Petitioner functioned as the General Manager of the 1% Respondent. The 2"
Respondent thereof is the Chairman, and the 3™ Respondent is the Deputy General Manager, the
4™ to 10" Respondents are employees thereof who are said to be office bearers of a certain trade

union.

On or around 01.02.2023 and 06.02.2023, the 4™ to 10™ Respondents, followed by several other
employees, acted as a mob violently and illegally within the premises of the 1% Respondent, where
they broke a door pane and stormed into the office of the Petitioner General Manager of the 1%
Respondent and demanded his resignation. Thereupon a commotion erupted, resulting in lodging
a complaint against the perpetrators in the Police Station of Narahenpita. Consequently, the police
having investigated into the matter, have reported the facts to the Colombo Magistrate’s Court,

where the 4" to 10" Respondents are cited as accused; there is a case pending against them.

Thereafter, the Petitioner has made a request to the 1% to 3™ Respondents to inquire into the
incident and take disciplinary actions against the 4" to 10" Respondents. Pending the inquiry, the
Petitioner also moved them to invoke the clauses 20.7 and 20.8 of the Administrative and
Disciplinary Procedure of the Employees Trust Fund Board, which so far the 1° to 3™ Respondents
have failed to do; therefore, the Petitioner has sought the intervention of this Court, invoking the
writ jurisdiction under Article 140 of the Constitution, moving for Writ of Mandamus in terms of

prayers (b) and (c), which reads thus;



“(b) Issue a mandate in the nature of a Writ of Mandamus directing the 1%, 2" and 3'?
Respondents above-named to interdict/suspend the 4™ to 10" Respondents from their
services in terms of Chapter Il of the Administrative and Disciplinary Procedures Code
of Employees Trust Fund Board at page 82 and the Section 27.11 of Chapter XLVIII of

Establishment Code with immediate effect,

(c) Issue a mandate in the nature of a Writ of Mandamus to initiate the disciplinary
proceedings against the 4" to 10" Respondents in terms of Chapter Il of the Administrative
and Disciplinary Procedures Code of Employees Trust Fund Board at page 82 and the

Section 27.11 of Chapter XLVIII of Establishment Code,”

After issuance of formal notice, the 1 to 3" Respondents have not filed their Objections, and they
agreed to abide by any judgement of this Court. However, the 4 to 10" Respondents have filed
their respective Objections, and denied any personal allegations made against them as well as
denied any unruly or violent behaviour except for the admission of their presence in the venue and
at the time the said commotion took place. However, according to them, though they were
produced as suspects before the Magistrate’s Court, now the matter has been referred to the
Attorney General for his opinion; therefore, the Petitioner cannot have and maintain this

Application and thus, it should be dismissed.

After filing Counter Affidavits by the Petitioner, this came up before me for Arguments on

11.05.2026, and the following arguments were advanced by the counsel; hence, this judgement.
Arguments

Ms. Rochelle Ariyawansa Counsel for the Petitioner contends that the 1 to 3™ Respondents’

failure to take actions in terms of clauses 20.7 and 20.8 to interdict the 4™ to 10" Respondents for



their unruly and violent behaviour within the premises belonging to the 1% Respondent where the
Petitioner was once employed, despite the provisions available in the document marked as P20,

the Petitioner is entitled to obtain relief as prayed for in prayers (b) and (c) of the Petition.

On the other hand, Mr. Thenuka Nandasiri argued that the Petitioner cannot invoke the jurisdiction

of this Court since the matter is now referred to the Attorney General.

In addition, he contended that no interdiction order can be made, as even in the event of initiating
interdiction proceedings, the use of the word “may” indicates that the provision is merely directory.
Since the term “shall” is not used, there is no mandatory obligation to take a decision in terms of

Clauses 20.7 and 20.8.

Further he argued that even if they have to take it, they have to take up the matter within two

months; now the two months period has lapsed.
The Petitioner’s position

According to the Petition, the Petitioner being a qualified person, was once employed as a general
manager of the 1% Respondent, and while he was functioning as a general manager, he was issued
with a charge sheet on a fabricated case and later served with an amended charge sheet; however,
he asserts that he was exonerated from all charges in and around the year of 2023 after inquiry as

reflected in P12.

The Petitioner further asserts that in the meantime, on 1% February 2023, a mob of about hundred
people, led by the 4" to 10" Respondents, having come to the 23" Floor where the office of the
Chairman of the 1% Respondent is situated, broke open a glass door and had barged into the said
chambers and demanded the resignation of the Chairman and certain other officials. Thereafter,
on the 6™ of the same month, they had barged into the Petitioner’s office cubicle and demanded
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his resignation and kept him under unlawful restraint and wrongful confinement as well. However,
with the intervention of the Narahenpita Police, the Petitioner was able to manage escape and later
even received death threats from the 4™ to 10™ Respondents. This had recurred on several
occasions, and on each and every occasion, the Petitioner has made complaints to the police. To
establish those facts, the Petitioner annexed the complaint made by him as P13, since there was no
progress, he had to make further complaints to the Police Commission as well as complaints to the
Human Rights Commission. This is reflected in the documents marked as P15(2) to P17(9)

annexed to the Petition.

In the meantime, the police have belatedly taken steps to institute proceedings against the 4™ to
10" Respondents in terms of the Criminal Procedure Code by filing a B-report in the Magistrate’s
Court. The 4" to 10" Respondents were also produced before the Magistrate and bailed out on the
same day. In the meantime, the Petitioner had requested the 1 to 3™ Respondents to take actions
against the 4™ to 10" Respondents in terms of the Disciplinary Code of the Employees Trust Fund
(ETF) which has been followed and adopted in terms of the Establishment Code. However, the 1%
to 3" Respondents, having shown a lukewarm attitude, had never taken any disciplinary actions

against the 4 to 10™ Respondents.

Accordingly, the Petitioner’s complaint is that he seeks Writs of Mandamus to compel the 1% to
3" Respondents to take disciplinary actions against the 4" to 10 Respondents, pending inquiry in

terms of the said Disciplinary Code which is pleaded part and parcel of this Application.
The Respondents’ Objections

The 4™ to 10™ Respondents have filed their respective Objections, and according to them, they

admitted that there were incidents that took place on the dates as referred to by the Petitioner.



However, they assert that the Petitioner was not present on the 1% of February, 2023, when the said
incident took place, as well as on the other dates that such incidents took place; therefore, they

denied any immediate bodily harm or threat was caused to the Petitioner.

They further deny any violent conduct on their part, except the mere fact of their presence as office
bearers of a certain trade union which they represent along with other members of the said trade

union.

They also assert that there were only certain discussions between the officials and the trade union
leaders and its members; therefore, they deny any unruly incidents or conduct on the part of the

4 to 10™ Respondents.

Further, they assert that the police had not taken any actions against them since there was no
evidence to implicate them in any incident that the Petitioner alleges to have taken place. In proof
of that, they annexed documents marked as R1 to R4 along with their Statement of Objections,
including the objections filed by the Narahenpita police to the Human Rights Commission in

response to the application made by the Petitioner.

In view of the facts pleaded in the Petition, the Statement of Objections, the arguments advanced

at the hearing, and the Written Submissions, the following matters arise for my consideration;

(i) In view of the allegations made in the Petition, were the 4™ to 10 Respondents involved
in such incidents?

(i) If so, are the 1° to 3™ Respondents under a duty to inquire into the same and take actions
in terms of the Disciplinary Code of the 1% Respondent which has been adopted and

followed?



(ii1)If the answer is in the affirmative to the second question mentioned above, do the writs

sought by the Petitioner lie?
Presence of the 4™ to 10" Respondents in the alleged incidents

The Petitioner asserts in his Petition that the mob of about hundred people were led by the 4™ to
10" Respondents, who had barged into the Petitioner’s office cubicle and threatened him with
death and demanded his resignation. This has later continued, and in fact, he claims that he was

subject to unlawful restraint and wrongful confinement. Thus, violated his rights.

In fact, the 4™ to 10 Respondents, in answering the said paragraph in the Petition, replied as

follows in their Statement of Objections;

“9. The Respondents vehemently deny the averments contained in paragraph 18 and 19 of
the Petition and state that as employees of the institution, they entered the official cubicle
with the intention of discussing the situation that had arisen in the administration of the
institution and there was no any forcible entry, taking over, threat, detention, or
intimidation made. The Respondents merely requested the Petitioner in our capacity as
employees to extend support for the relevant inquiry. The Respondents further state that
the Petitioner has fabricated a false and vexatious case against the Respondents given that
entering into the official cubical of any official in the organisation is normal.” [Emphasis

is mine]

They have not denied their participation and presence in the office cubicle of the Petitioner.
Therefore, it is very clear that the 41 to 10™ Respondents were present within the office cubicle of

the Petitioner, surrounded by the other participants of the mob, and that they had led the said mob



on the day of the incident, only a proper inquiry will reveal whether the 4 to 10 Respondents

acted in a manner complained of by the Petitioner or not.

In fact, the police have also investigated into the incident and later filed a B report. Now, the matter

is before the Magistrate’s Court, pending the advice of the Honourable Attorney General.

As such, it is my view that the 4" to 10" Respondents were involved in the incident complained

of by the Petitioner.

Accordingly, the answer to the first question that I have raised above should be answered in the

affirmative.
Inaction of the 1% to 3" Respondents

The second question that I have raised is whether the 1° to 3" Respondents have not taken any
actions and thereby, liberally treated the incident in which they should have taken actions

according to the Disciplinary Code that has been adopted and followed by the 1% Respondent.

According to the Petitioner, this is a serious incident, and the 4™ to 10" Respondents are now
suspects before the Magistrate’s Court, but there is no disciplinary action taken against them in
respect of the said incident because they are union leaders of the trade union where the employees

of the 1% Respondent are its members.

As such, the 1% to 3™ Respondents have taken a lukewarm attitude and probably, their inaction is
attributable to the 4" to 10" Respondents being leaders of the said trade union, and therefore, this

leads to the indiscipline of the establishment.
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The said Disciplinary Code has been adopted and followed by the 1% Respondent in disciplinary
matters to take actions when such actions are required, which the 1% to 3™ Respondents have failed

in this instance.

In the recent past, as argued by Ms. Ariyawansa, there are allegations against trade unions and its
leaders for creating conditions which lead to indiscipline and adversely affecting the management
of establishments. Unless and until the 1% to 3" Respondents take strict actions against the
perpetrators, there will not be any discipline within establishments which are owned and managed

particularly by the Government and operate with the money of the people of this country.

Accordingly, it is my view that the 1 to 3" Respondents have failed to take actions against the 4

to 10" Respondents in terms of the Disciplinary Code.
Writ lies

On a perusal of the document marked as P20(1), it is my view that according to the extracts of the
Board Minutes of the meeting of the Employers' Trust Fund held on 07.06.1999, the Board had
decided to adopt the Administrative and Disciplinary Procedures of the ETF Board prepared by

the SLIDA. I will reproduce the same for the purpose of further clarity;

“Board Paper No:431/01 submitted by the General Manager, Addl. General Manager and
the Deputy General Manager (A & H R) was tabled. The General Manager said that the
Sri Lanka Institute of Development Administration (SLIDA), had been engaged by the
ETFB for the preparation of the Manual Administrative and Disciplinary Procedures for
the STFB and that he was satisfied with the product. Board approval was on granted to
formally adopt the Administrative and Disciplinary Procedures of the ETFB prepared by

the SLIDA. The Chairman requested that a copy of the Manual be sent to each Director.”
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Accordingly, the same will be applied to the disciplinary matter in this present Application.
Therefore, as referred to in the Statement of Objections filed by the Respondents themselves in
document marked as R1, they have thereby adopted Section 27.10 of the Establishment Code as

well; hence, it will be applicable in this matter.
For further clarity, the relevant part of Section 27.10 reads as thus;

“27:10:1 ve»z¢ HO», ¢ccel 0838 0w 0t E@0/3 widz’ @ws el Bwidz'
©22002) ¢&-€ 0w ees0r3 D¢ @D DewsY oed Heioewnd S0;dR0 ¢ldmoiesedd
2&) 8O0 ¢ ¢OIODE B B 0w e@DIDewzY @t 2 20 02088 mcwz nEd
O DEDOw) 658812 dEdows S8z §Bw S@8anmwe’ &858 gnw. g¢oe GG
S@852) Os8m8 Emcs DELIWE) 38332 HED0w &Y 0ehs eeddr emoBesy e3edd
988 & w2 ¢, OB Db OsY §20900w O 0;gg ¢2)O BEDOw 3O eeddedd
EHE@ 0sess ecddodd wnemd 0o @2005Y0sY wild 0iess @) omiBesy wewid

Hoewes mozIesy H® 898,285 HEdowz ;05 eaded 8595w wihe.”

However, certain disciplinary action must be initiated within two months. Thereby, as argued by

the Respondents, the two-month period has expired.

Nevertheless, the 1 to 3™ Respondents are under a duty to undertake other disciplinary actions.
Accordingly, I will limit the relief sought and issue a Writ of Mandamus as sought in prayer (c) of
the Petition. Therefore, I am compelled to issue a Writ of Mandamus, compelling the 1% to 3™

Respondents to undertake the necessary disciplinary actions against the 4" to 10" Respondents.

In support of this, I rely on the following passage in the classic book, “Administrative Law” of

Wade and Forsyth;

“MANDAMUS
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Nature of this remedy:

The prerogative remedy of mandamus has long provided the normal means of enforcing
the performance of public duties by public authorities of all kinds. Like the other
prerogative remedies, it is normally granted on the application of a private litigant, though
it may equally well be used by one public authority against another. The commonest
employment of mandamus is as a weapon in the hands of the ordinary citizen, when a

public authority fails to do its duty by him. ...

Mandamus reached the zenith of its utility in the eighteenth century, when as well as
protecting the citizen it played a conspicuous part in the machinery of government. It
proved to be one of the few effective instruments of public policy in the era between the
abolition of the Star Chamber in 1640 and the creation of the modern system of local
government in the nineteenth century. During that interregnum the business of
administration was mainly in the hands of local magistrates and other authorities who

enjoyed an extraordinary measure of independence. !

!'Wade, W., & Forsyth, C. (8" Edition, Oxford University Press 2000). Administrative Law, Part VII
Chapter 17, p. 604-605.
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Conclusion

For the reasons adumbrated above, Writ of Mandamus is issued as prayed for in prayer (c) of the
Petition, compelling the 1° to 3" Respondents to take disciplinary actions against the 4™ to 10™

Respondents.
No writ lies in terms of relief as sought in prayer (b) of the Petition.

Accordingly, the Application is allowed, without costs.

JUDGE OF THE COURT OF APPEAL
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