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The Petitioner, a Manager of Digital Operations at The Associated Newspapers of
Ceylon Limited (15T Respondent) ("Lake House"), by the Petition dated 01.02.2023

invoked the writ jurisdiction of the Court challenging the decisions of the 1" to

13™ Respondents regarding his transfer, interdiction, and conditional reinstatement.




4.

POSITION OF THE PETITIONER:

The Petitioner joined the 1% Respondent Company in 2009 as a Management Trainee
after a competitive selection process and was subsequently promoted through various
ranks, including Senior Executive Officer, Assistant Production Manager, and Deputy
Production Manager, eventually becoming the Manager of Digital Operations in 2018
due to his excellent performance and contributions, such as introducing digital revenue
streams and mobile apps. However, he was abruptly informed of his transfer to the
Nugegoda Ad Centre by a letter dated April 11, 2019, and was subsequently interdicted
on no-pay by a letter dated June 19, 2019, based on an internal audit report, without

immediate reasoning provided.

He has been served with a charge sheet on August 2, 2019, alleging violations of the
disciplinary code, to which he pleaded not guilty. A formal disciplinary inquiry
commenced on September 16, 2019, spanning over two and a half years with
approximately 32 sessions, which the Petitioner claimed was unduly
delayed. Following the inquiry, the Petitioner received a letter on September 28, 2022,
stating he was found guilty of 5 out of 8 charges and would be reinstated subject to
conditions, including a transfer to the Printing Department, deferral of increments for

two years, and no back wages for the interdiction period.

The Petitioner contested this decision, arguing that no reasons were given for the
findings of guilt and that the decision was arbitrary, unreasonable, and contrary
to the rules of natural justice. Consequently, the Petitioner sought Writs
of Certiorari to quash the transfer, interdiction, and reinstatement letters, and a Writ
of Mandamus to compel his reinstatement as Manager of Digital Operations without

conditions and with full back wages.

THE POSITION OF THE 15T TO 9™ AND 12™_ 13TH RESPONDENTS:

5. The 159 12 and 13 Respondents (hereinafter referred to as Respondents) filed a

Limited Statement of Objections on 16.03.2023 primarily to resist the interim reliefs
sought by the Petitioner, while reserving their right to file a comprehensive statement

later. The Respondents denied the averments in the Petition, except for those
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specifically admitted, and raised several preliminary objections to the Petitioner's
application. They contended that the application was misconceived in law, that the
Petitioner was guilty of laches and suppression of material facts, and that the Petitioner

failed to come to Court with clean hands.

6. Furthermore, the Respondents argued that the Writ of Mandamus was misconceived,

that no demand was made, and crucially, that the subject matter related to a private
contract of employment for which writ jurisdiction did not lie, as alternative remedies

were available under the Industrial Disputes Act.

7. Regarding the substantive allegations, the Respondents denied the Petitioner's claims

about the unfairness of the disciplinary process. They asserted that a disciplinary
inquiry was held after giving due notice via a charge sheet, and that the Petitioner
participated in the inquiry with a preventive officer. The Respondents maintained that
the inquiry was conducted in accordance with the principles of natural justice, giving
the Petitioner a fair hearing, and that the final decision was made after considering all
material facts. Consequently, the Respondents prayed for the dismissal of the

application in limine, the refusal of interim relief, and costs.

The 1%, 2A, 37,4™ 5t 6A, 78 8™ 9th 12 and 13 Respondents (hereinafter referred to
as Respondents) filed their Statement of Objections on 22.03.2023 and raised several
preliminary objections, asserting that the Petitioner’s application was misconceived in
law, that the Petitioner was guilty of /aches and suppression of material facts, and that

the Petitioner had not come to court with clean hands.

9. Furthermore, the Respondents argued that the matter related to a contract of employment,

10.

which is a private law matter for which writ jurisdiction does not lie, and that alternative
remedies were available under the Industrial Disputes Act. They maintained that the
disciplinary inquiry was conducted fairly, following the principles of natural justice,
and that the decision was made after considering all material facts, with the Petitioner

found guilty.

The Respondents further stated that by a letter dated September 28, 2022, the Petitioner

was informed of his reinstatement subject to certain conditions, which he acknowledged.
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11

12.

However, the Respondents noted that the Petitioner failed and neglected to report to the
Printing Department as instructed on October 3, 2022, and did not seek any extension
to report for service. Consequently, the Respondents asserted that the Petitioner's
conduct amounted to a vacation of post. A formal letter of vacation of post was
dispatched to the Petitioner, which was returned with endorsements stating
"Bow Do g»"and "BOel HS8wr BB Do 0B yBFeds wmed

Subsequently, the Respondents sent letters informing the Petitioner of the due payment
of gratuity, to which the Petitioner replied through his lawyer seeking clarification on
the termination. The Respondents replied to this clarification, maintaining that the
Petitioner had failed to recourse to available legal remedies and prayed for the dismissal

of the application.

. The Respondents contended that the Petitioner had alternative and equally efficacious

remedies available, such as appealing to the Labour Tribunal. The Respondents relied
on the case of Ishak v. Lakshman Perera, Director of Customs and Others (2003) 3 Sri
LR 18, where the Court held that:

"where there is an alternative procedure which will provide the applicant with
a satisfactory remedy the Courts will usually insist on an applicant exhausting
that remedy". This position was supported by Tennakoon v. The Director-
General of Customs [2004 (1) SLR 53], which established that where a specific
course of action is provided by statute, "the petitioner is not entitled to invoke

writ jurisdiction”.

The Respondents further argued that the dispute was a matter of private law arising
from a contract of employment, for which writ jurisdiction does not lie. They

cited Lanka Marine Services (Pvt) Ltd v. Sri Lanka Ports Authority [2010] BLR 187,

where Sripavan J. stated that Certiorari "does not lie to remedy grievances arising from

an alleged breach of contract”. Similarly, in Jayaweera v. Wijerathne (1985) 2 Sri LR

413, the Court of Appeal held that "neither Certiorari nor Mandamus will lie to remedy
grievances arising from an alleged breach of contract". This principle was reinforced

by Hakmana Multi-Purpose Co-operative Society Ltd v. Fernando (1985) 2 Sri LR 272,

where the Supreme Court held that enforcing a private duty arising from a contract "is

outside the scope of Mandamus".




13.

14.

Finally, the Respondents submitted that the Petitioner failed to present a demand for
the performance of a public duty, a prerequisite for Mandamus. They relied

on Ranaweera v. Mahaweli Authority of Sri Lanka and Another [2004] 2 Sri L.R

346, in which it was held that, "an applicant for mandamus must have first made an

express demand to the defaulting authority”.

Regarding the alleged lack of reasons for the decision, the Respondents

cited Samalanka Limited v. Weerakoon, Commissioner of Labour and Others [(1994)

1 Sri L.R. 405], which observed that, "in the absence of a statutory requirement, there
is no general principle of administrative law that natural justice requires the
authority making the decision to adduce reasons". Consequently, the Respondents

prayed for the dismissal of the application on preliminary grounds.

ANALYSIS:

15.

16.

17.

The 1% Respondent, Associated Newspapers of Ceylon Limited ("Lake House"), is a

state-controlled entity amenable to writ jurisdiction. In Wijewardhana v. Kurunegala

Plantations Ltd [S.C.F.R. 24/2013],it was held that the government's majority

shareholding (over 75% vested in the Public Trustee) and the power to appoint the
Board of Directors established deep and pervasive state control, thereby classifying it

as an instrumentality of the State.

In the case of Kumudini Madugalle v. National Housing Development Authority
[CA/WRT/540/2019] it was held that violations based on contracts by public bodies

were not totally outside writ jurisdiction, as "the existence of a possibility of a private

law claim does not by itself however, make judicial review inappropriate”.

On the strength of the above cited case law, I find that the 1% Respondent is a public
body and thus amenable to writ jurisdiction. This provides the answer to the point of
issue whether there is a public duty towards the Petitioner. There is, clearly a public

duty towards the Petitioner emanating from the Respondents.
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18.

19.

20.

21.

Regarding the objection on the availability of alternative remedies, the Petitioner
submitted that the existence of a remedy under the Industrial Disputes Act was not an
absolute bar to writ jurisdiction, particularly when the impugned decision was vitiated

by patent errors and violations of natural justice.

The said argument is tenable since in Pinnaduwage Baby Mallika Chandraseana v.

C. W _Abeysuriya [CA/WRT/457/2019], where Justice Laffer affirmed that if the

alternative remedy is inadequate or the order is without jurisdiction, the Petitioner is

permitted to invoke writ jurisdiction before exhausting other remedies.

Additionally, the Petitioner referred to Amarasingh v. Azath Sally [2004] 2 SLR 159,

which held that statutory remedies cannot be considered a limitation on other legal
remedies in the absence of specific exclusion. The Petitioner further argued that the
Labour Tribunal decided cases on equity rather than administrative law principles,
citing Sri Lanka State Plantation Corporation v. Dharmawansa and Others (2006) 1
SLR 346.

On the merits of the case, the Petitioner contended that the 1% Respondent acted
unlawfully by failing to provide reasons for the transfer, interdiction, and the finding

of guilt.

22. As per the decisions in Pivasena De Silva and Others vs. Ven. Wimalawansa Thero

(2006) 1 Sri LR 200 and Central Bank of Sri Lanka & 3 Others v. Lanka Tea and
Rubber Plantations (Pvt) Ltd (2009) BLR 101, the failure to give reasons renders

administrative decisions devoid of legal validity.

23. The Petitioner also challenged the fairness of the inquiry, asserting that the proceedings

were biased and based on fabricated evidence. Specifically, regarding Charge No. 6
(alleged falsification of petty cash bills), the Petitioner pointed out inconsistencies in
the video evidence and the testimony of the witness Gayan Ratnayake, who admitted
to memory loss. The Petitioner also highlighted the testimony of the shop owner,
Rangika Madura Wasantha, who confirmed the authenticity of the bill and the

transaction.
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24

25.

26.

. Finally, the Petitioner refuted the claim of vacation of post, stating that the purported
letter of vacation was never received and was likely fabricated after the institution of
the case, as no postal article was produced to prove its dispatch. The Petitioner
argued that the entire disciplinary process was tainted with malice and discrimination
against a high-performing employee who had introduced significant digital innovations

to the company. Citing Sundkaran v. Bharathi [1989] 1 SLR 46, the Petitioner

maintained that the violation of natural justice rendered the decision a nullity.
Consequently, the Petitioner prayed for the reliefs sought in the petition, including

reinstatement without conditions and back wages.

Firstly, I will deal with the preliminary objection regarding whether an alternative
remedy was available, and if so, whether this Court should insist on the Petitioner
exhausting that remedy before seeking judicial review. It was contended for the
Respondents that the Petitioner is required to seek resolution of the dispute through
alternative statutory remedy provided by the Labour Tribunal under the Industrial
Dispute Act. The Petitioner either has had the opportunity of appealing against the
decision before the relevant authority itself or going before the Labour Tribunal, a fact
which is also acknowledged by the Petitioner himself before this Court. “Therefore,
the Petitioner does not accept the above decision and is willing to file an appeal
including the reasons for not accepting the decision”. (paragraph 44 of the Petition)
Furthermore, by the letter dated 02.10.2022 marked X19, the Petitioner intimated that

he was expecting to appeal to the authorities for not accepting the finding of guilty.

There are decisions for both ways, i.e. either disallowing judicial review on this basis or
allowing judicial review despite there being alternate remedy. It is important to identify

the determining factor. As observed in the Indian case of Whirlpool Corporation vs.

Registrar of Trademarks, Mumbai (1998) 8 SCC 1, writ jurisdiction can be exercised

even if there are alternative remedies available in certain well-defined instances. The

judgment reads as follows:

“Under Article 226 of the Constitution, the High Court, having regard to the
facts of the case, has the discretion to entertain or not to entertain a writ petition.

But the High Court has imposed upon itself certain restrictions one of which is

12




27.

28.

29.

that if an effective and efficacious remedy is available, the High Court would
not normally exercise its jurisdiction. But the alternative remedy has been
consistently held by this Court not to operate as a bar in at least three
contingencies, namely where the writ petition has been filed for the
enforcement of any of the Fundamental Rights or where there has been a
violation of the principle of natural justice or where the order or proceedings
are wholly without jurisdiction or the vires of an Act is challenged.” (emphasis
added)

The Petitioner had to satisfy this Court that his application has been filed for the
enforcement of any of the Fundamental Rights or where there has been a violation of
the principle of natural justice or that the order or proceedings are wholly without
jurisdiction. The only basis on which the Petitioner is harping on is that following a
disciplinary inquiry, he was purportedly found guilty and convicted without adducing

any reéasons.

In the case of Piyasena De Silva and Others vs. Ven. Wimalawansa Thero (2006) 1 Sri
LR 220, Shirani Bandaranayake J. (as Her Ladyship then was) held that, “Although the

law is quite clear on the general rule pertaining to the duty to state reasons for judicial
or administrative decisions, I am of the view that mention should be made of

the usefulness in giving reasons as it could create a ‘sound system of judicial review’.
(emphasis added)

Furthermore, the judgment in the case of Central Bank of Sri Lanka & 3 Others vs.
Lanka Tea and Rubber Plantations (Pvt) Ltd. 2009 BLR 101 reads as follows:

“Changes taking place in other jurisdictions have also had their influence on our courts,
and a strong trend of insistence on a statement of reasons is discernible in Sri Lankan
judicial decisions. In the circumstances of this case, in the decisions contained in P10
and P14 cry out for reasons, and the failure to give any, render them devoid of any

legal validity”.
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ARE THERE REASONS GIVEN FOR THE DECISION?

30. The main contention of the Petitioner is that he was not informed of the charges he was
found guilty of. Only upon the request of the Petitioner, was it conveyed to him that he

was found guilty of charges 3,4,6,7 and 8 of the charge sheet.

31. The Respondents drew the attention of the Court to the case of Dinga Thanthirige
Jayalath Perera vs Vice Admiral W.K.J. Karannagoda SC/Appeal 11/2017 decided on

11.01.2023 in which the case of Regina v. Ministry of Defence, Ex parte Colin James

Murray [(1998) COD134] was cited with approval as follows:

“Judicial review was unlikely to succeed, for example, where the reasons were
easily discernible albeit not expressed or where no other conclusion than the
one reached was realistically possible, I have concluded that that the ratio of
this judgment has high persuasive impact on the determination of the instant

Appeal”.

32. In the same case, Justice Jayantha Jayasooriya, P.C., CJ (as he was then) went on to

observe that,

“In Samalanka Limited v. Weerakoon, Commissioner of Labour and Others,
[(1994) 1 Sri LR 405], Justice K.M.M.B. Kulathunga has commented on
whether the Commissioner of Labour acting in terms of section 2 of the
Termination of Workmen (Special Provisions) Act No. 45 of 1971, was required
to give reasons for his decision to grant permission to an employer (Appellant)
to terminate the employment of workmen of the company, subject to terms
specified relating to the payment of compensation and gratuity. His lordship
has observed that the impugned judgment of the Court of Appeal could not be
faulted, in that, while it is desirable to give reasons for a decision, for example
where a right of appeal is provided against such decision, in the absence of a
Statutory requirement, there is no general principle of administrative law that
natural justice requires the authority making the decision to adduce
reasons, provided that the decision is made after holding a fair inquiry. It

appears that in that matter, though the reasons for the decision had not been
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given by the Commissioner, the Supreme Court had, in view of the attendant
circumstances of the case, been satisfied that a fair inquiry had been
conducted by the Commissioner and that in the circumstances his decision was

not arbitrary, and therefore not unlawful.”

33. The ‘Disciplinary Rules of Associated Newspapers of Ceylon Limited’ is annexed
marked X13 and it provides at page 17 as follows:

“ 630298 e3005Y 0 0002 &85 ¥P)OOW6 DE G2 B @8

]) o¢omeod® B w;eBHE® o8sa Heid 0O»n 98Sen HE@O
s8weenw 58 & wh ocmm @ocws G @¢p) &r.

11) @y 0@@ s8eencs ;08 Gomaow 3@ DewsY @EsY e @2
o5 Olesiel o¢omensy® slween Heisd S@wdzs dfsied 9@
EE»T; w30y € .

1ll) @Oeozd &58meen Deids8 S8 Smw DEDows @Oz Ssbmdnf
@808z Ol Sl 0i¢rn @®IIDewsY Pyed ewiws B3O wdade
@2 esVH® e Gped. sSmamedd ey @o» 3¢ eFde o
s8ween gdwined e¢oswmes S8z Ry 0d» @988esn o &
&;CBE@m¢ Omw DEDOwWr @0 OO Esbznd @ 9ESes e wmaw.

IV) ®@yed &:8200sF s8smedl e@owns O ¢ wind Oz du
0812200 wden Sgw o8sY ned ewiws 0538 OEO deBPO n&) e¢
C¢ 0fsY o 28z S2dw ¢ s8weam HedrS SisF esIn® »e W
8. 8@ eenwr @12B3® (¢) @S¢z Dy S grm. (g9) esms OO Pedey &
o). 0w (&) DIey © ©@20@;». wpyedsy S ¢gao.

V) e8wees Heind S8z dned ef@mne 668 sbwsawmed gHScws
Ownowsy &;8wde @y Imnw HNewlwed wdwdws @Ol wpyedsy
Hoedwwn we wim.”
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34. Furthermore, at page 19, it provides rules relating to order made by Disciplinary Officer

as follows:

“Omrcs DEiI8wred Hewlwas

14.]1 s&nsemes @Oermedé 2 92 0d/cz0d wdIDewsy dyed eews
030 02883 &8s &S 0sIn® me wmes.

14.]1 &8s Heirbeownped ewws @838 Oxned @df¢z2000z wms ;0 @
S gfen’ ¢ gems 90 @y 8 grfene ond @ty & 020@/0c wmedsie.

14.2 S dEdibwr 0O» osbmeen Heirbwied O8O oy SO éw®
Boewwz eod @esrcsr @838z @720 Oz D180 2nep @2908@0 2. Heed®
BDE® 001¢2005 @) ©801¢210900 e3@Dridewsy 88msan HeisSsied eaawa
0830 EE0 OO owd gHewtes HE@O gHewidmew HERO Smw DEidrEuwrd
80802 O DE8wr deed Dme 0209880 ewnsy HdSnd a¢ee EE evrzyed
@005 DE .

14.3 &® moresn’ 0120 Sy DEirEw0 &1 EE BHE@z @Dars &) SO @ oy em
820 BBO esewn ewsd @O 568 &;8¢00s &58wer 0 D;EO e¢wn sSmeen
BeinS8 0dn & 0w DE Oim. 600 & e Wi O ODE
s8wees Oy Hagwrs 08z gz olSwsewmcn’ ©;05800 Sxas
DE@18wi10 Bowlw & & ot 2w BEOWE JO eanzy ¢ B8 ewizyed
@005y o5y 0555 ® e gcd.

14.4 830 dar8ws E8zY Emw HDewiwwz Bws® HE00 e@® Sxw &5 Oc 15
0O @006 ¢EO® @D wsy ¢izfedz 838w sy t5;cBEEO omggne.

14.5 ;80 »o»® wdez 805 ¢ ewdmowned edn Hu® ewmeoz) ¢HOO®
eefdowsy w0 d&s ¢f) 0wz ¢8Oz »HO, @y 9,0» ewdedd
EHQE0OE &;8 »eom® wden 85 mcw nEE dyersy enfgds ¢ &8 &
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35.

36.

37.

38.

OB @z00es2 (00)) e3®bemewsy ewd® ¢rz0dz Hw@wsy Smw Hewl/w »e
@8oq Eas @z, 98 Hewlwwz Foeww HEOE eefOmwr ;8 »we® &2
C¢ DCw@ €, OO w® acws nE HEmwi O;8 »H»® wden &;dnesy
Dy 00> eE® &5;O8w 02008 odfnsy @n¢é3 W ®Irey i CHEEO o>

g,

14.6 Oz Bowiww eedowsy 850880 @ f DO @50 Oea® ¢rz¥8 e SO
&85 @O BEw® &8 & evdz) ezE;ed.”

These rules clearly mandate that the inquiring officer should submit a report to the
Disciplinary Officer showing findings on each charge. It further provides that such
report should include the analysis of evidence under each charge with the reasons and

arguments leading to such findings.

In the instant case, the Petitioner was informed of the decision of him having been found
guilty by the letter dated 28.09.2022 (X18) without complying with any of the
mandatory requirements elaborated above. Only upon the request made by the
Petitioner dated 02.10.2022 (X19), did the General Manager of the 1% Respondent
provide the Petitioner with information as to which charges the Petitioner has been

found guilty of by a letter dated 21.10.2022 (X20).

Even in X20, no reasons for the decision have been conveyed to the Petitioner.
According to X20, the report on briefing of evidence had been handed over only to the
authorities alleging it is a confidential report. It further stated that the inquiring officer
had not consented to release it to a third party. As a result, the main affected party who
is the Petitioner has been left without reasons for finding him guilty for 5 out of 8

charges.

The entire proceedings of the domestic inquiry conducted by the 1% Respondent
comprising of 330 pages is produced marked as X15. At the date of instituting this
application on 1% of February 2023, the Petitioner was not aware of the reasons for his

finding of guilt for the charges.
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39.

40.

41.

42.

However, after a lapse of more than a year, on 22" of March 2024, the Respondents
produced the final report of the Formal Inquiry marked RO1 comprising of 28 pages
which includes detailed reasons for the decision. None of those reasons have been
communicated to the Petitioner who was and is directly affected, before the filing of
this application. It shows that at the time of institution of this application; the Petitioner
had a strong case to come before this Court. It is my view that this factor is sufficient

enough for the Petitioner to come before this Court as it was the most effective remedy.

The reason for such view is well expounded by Sunil F. A. Cooray in his book

titled Administrative Law (4th ed., Vol. 11, p. 574) as follows,

“It was held that although there may not be a duty owed to a party to disclose
reasons for the exercise of power, “once leave to apply for judicial review had
been given, then it is the duty of the authority to make a full and fair disclosure,
‘to explain fully what has occurred and why’.” But the more recent view seems
to be that the disclosure of reasons to court will not do, and the failure to give

and communicate the reasons for decisions to affected parties before they seek

reliefs in court renders such decisions “null and void” (Sirimasiri

Hapuaracchchi v Commissioner of Elections 2009 BLR 34,40 Also reported
as Hapuarachchi v Commissioner of Elections (2009) 1 SLR 1,17).”

The argument in relation to the existence of alternative remedies is thus rejected.

At the same time there is a clear devoid of reasons. This is not an instance where the
reasons were easily discernible albeit not expressed or where no other conclusion than
the one reached was realistically possible. The proceedings running to more than 300
pages and spanning the course of over two years show that the Petitioner had heavily

contest the charges filed against him.

IS THERE A BREACH OF THE PRINCIPLES OF NATURAL JUSTICE?

It is revealed that a proper disciplinary inquiry had been held after giving due notice to
the Petitioner by presenting a charge sheet. The Petitioner had participated in this

inquiry together with his preventive officer where he was given a due hearing. However,
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43.

I have clearly observed that the Respondents have distinctly failed to adduce reasons
for their findings or rulings and after protracted inquiry spanning more than two and a
half years period with 32 sessions. It is imperative for the Respondents to inform
reasons for their decision to the Petitioner. On this ground alone the decision becomes

null and void as per the judgment in Sirimasiri Hapuaracchchi v Commissioner of

Elections 2009 BLR 34,40 Also reported as Hapuarachchi v Commissioner of
Elections (2009) 1 SLR 1,17.

Be that as it may, I find that the since the disciplinary authority has adduced detailed
reasons for their decision to this Court at least belatedly and satisfied the Court as to
the fairness of their findings they have reached, the certiorari quashing X18 should
only be issued formally with regard to the 1% condition therein. The reason being that
when reinstating the Petitioner, the respondents have failed to follow mandatory
provision relating to back wages in their own disciplinary guidelines. This factor has

been analysed under paragraphs 50 to 55 of this judgment.

HAS THE PETITIONER FAILED TO MAKE A DEMAND?

44. In order to claim for mandamus, there should be a demand made and failure to comply

with a corresponding public duty. Marsoof J. (P/C/A) in the case of Ranaweera v

Mahaweli Authority of Sri Lanka and another [2004] 2 Sri L.R. 346 observed as follows:

“In this context, it is necessary to quote from HW.R. Wade and C.F. Forsyth,
Administrative Law, 8" Edition, page 615 in which the authors have succinctly
stated the law in the following words: ‘It has been said to be an ‘imperative rule’
that an applicant for mandamus must have first made an express demand to the
defaulting authority, calling upon it to perform its duty, and that the authority
must have refused. But these formalities are usually fulfilled by the conduct of
the parties prior to the application, and refusal to perform the duty is readily
implied from conduct. The substantial requirement is that the public authority
should have been clearly informed as to what the applicant expect it to do, so it

might decide at its own option whether to act or not”.
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45.

46.

47.

48.

It was further observed by Marsoof J., that, “The Petitioner has failed to produce
evidence to show that he had demanded compliance with the Order of the Labour
Tribunal and the High Court from the 1*' respondent Authority - this by itself is
sufficient to dis-entitle the petitioner to any relief prayed for by him.”

In the instant case, the only writ of mandamus prayed for is by prayer (iv) of the Petition
dated 1% of February 2023 and it is a Writ of Mandamus directing the Respondents to
reinstate the Petitioner in the Manager - Digital Operations post without any condition

with back wages, annual salary increments and allowances.

Prior to the institution of this application, by the letter addressed to the Chairman (2™
Respondent) of the Associated Newspapers of Ceylon Limited (1% Respondent) dated
5™ August 2022 (produced marked as X17), the Petitioner had categorically demanded
to reinstate him in the service after delivering the order of the disciplinary inquiry. It
is my considered view that by sending X17 to the 2" Respondent, the Petitioner has

adduced required evidence to show that he had promptly demanded reinstatement.

Thereafter only, the 1% Respondent replied to the Petitioner by the letter dated 28™
September 2022 (vide X18) informing that the Petitioner has been found guilty for 05

charges out of 08 charges leveled against him. The letter further states as follows:

“Although there is a provision to terminate your services, the Management has

decided to terminate you under the following conditions with immediate effect:

1. Re-instate in service without service break and without back wages for
the interdicted period.

2. Transfer you to the Printing Department (Commercial Printing Section)
as Manager - External Printing.

3. Defer annual increments for the years 2023 and 2024.
“You are severely warned that if such incident happen again in future,
serious disciplinary actions will be initiated against you. Please report
to the undersigned on 03.10.2022 if you agree to the aforesaid

conditions”.
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49.

50.

51.

52.

53.

The Petitioner replied to the above X18 by a letter dated 2"¢ October 2022 and
demanded that he be reinstated without any conditions. Thus, there is sufficient
evidence adduced as to a formal demand before praying for the writ of mandamus.
Hence, the contention that there is no formal demand before praying for mandamus is

untenable.

HAS THE PETITIONER BEEN DENIED HIS RIGHTFUL CLAIM TO THE BACK
WAGES?

In order to answer the question posed above it is necessary to refer to the ‘Disciplinary
Rules of Associated Newspapers of Ceylon Limited’” marked X13 which states as
follows at page 19:

14.5 ;8 »o»® wdez 80z ¢ ewdmewned edn Hu® ewmeoz ¢&OO®
eedewsy swBHEOO dés ¢&) »Owm ¢8Oz »HOE, By 0» ewtdedd
EHQE0O8 8,8 »eom® wdes 85 mcw »EE dyewsy enf9ds ¢ &8 »HE
OB @m00e2 (00d) e3@bemewsy ewd® ¢raeds Hw@uwsy Sxmw Hewl/w »e
@&oq S @z, 928 Heowlwwzs Foeww HEeOF 0efdmuws ;80 »wm»e® &Iz
C¢ DICWB wewa¢, OB 3@ gws HE HEDwWI §18 »HH® wden &;dnesy
Dy 00> eE® ;08w 020018 odfnsy On¢é3 we) Doy CHEEO o
@2cs. (emphasis added)

From the above and upon a perusal of the decision arrived at in X19 it is clear that the

1% Respondent Company has blatantly violated one of its own mandatory rules.

The Rule 14.5 clearly states that either the total back wages or a portion of it is necessary
to be paid to the employee in question upon reinstatement (“ @gewzsy ga/H90» ¢ &
20 OEBY ezt (ewd) es®ybeawewsy ewd®”). However, it is clear that as per X19,

the Petitioner was given neither the total back wages nor a portion of back wages,

violating the Code of Rules which are binding on the Respondents.

Such conduct is clearly ultra vires, illegal and unlawful. Hence, this Court is of the
view that the total back wages ought to be awarded to the Petitioner so as to fall in line
with Rule 14.5 of the ‘Disciplinary Rules of Associated Newspapers of Ceylon
Limited’.
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54. As such, this court decides to vary the writ of mandamus sought by the Petitioner to
mandate and compel the 1st Respondent to pay total back wages to the Petitioner

keeping in line with the Rule 14.5 of the Disciplinary Rules of ANCL.

55. On the totality of circumstances of this case, I am inclined to grant writ of Mandamus

re-instating the Petitioner in service with back wages for the interdicted period.

56. The writ of Certiorari prayed for in prayer (iii) is also granted quashing the decisions

contained in the documents marked as ‘X10’ and ‘X11°.

57. The writ of Certiorari prayed for in prayer (ii) is formally issued quashing only the 1*

condition contained in X18.
58. For the avoidance of doubt this Court wishes to emphasize that it is not interfering
with the 2" and 3™ conditions in the said letters with regard to the transfer and

increments of 2023/2024.

59. I'make no order with regard to costs of this Application.

Judge of the Court of Appeal

Hon. Rohantha Abeysuriya PC, J.(P/CA)

I agree.

President of the Court of Appeal
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