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Mayadunne Corea J

The Appellant, Kahawatte Plantations PLC appealed against the assessment for the taxable
period for the quarter ending on 31.12.2012 (12120) which was heard by the Tax Appeals
Commission on 14.10.2019, 02.12.2019 and 09.12.2019.

The Assessor rejected the Appellant’s tax returns and issued an assessment disallowing the
claim made by the Appellant for the tax period mentioned above. The Appellant being
aggrieved by the assessment of the Assessor made an appeal to the Commissioner General
of Inland Revenue (henceforth referred to as “CGIR”). The CGIR made a determination
dated 05.01.2018 confirming the assessment made by the Assessor.

The Appellant being dissatisfied by the determination of the CGIR, appealed to the Tax
Appeals Commission (herein referred to as “TAC”) by their appeal dated 23.03.2022. The
TAC confirmed the determination of the CGIR subject to certain qualifications dated
02.03.2022.



The Appellant once again being aggrieved with the determination of the TAC requested
the TAC to have a case stated for the opinion of the Court of Appeal. The questions which
the Appellant seeks the opinion of this Court are as follows:

“1. Did the Tax Appeals Commission err in law when it came to the conclusion that
the supply of tress did not constitute an unprocessed agricultural/horticultural
product within the contemplation of item (b) (xxiii) of Part Il of the First Schedule
to the Value Added Tax Act, No. 14 of 2022 (as amended)?

2. Did the Tax Appeals Commission err in law when it failed to consider the
alternative possibility that the supplies made by the Appellants constituted sawn
wood and was therefore an exempt supply under and in terms of item (a) (xxii) (iv)
of Part Il of the First Schedule to the Value Added Tax Act, No. 14 of 2002 (as
amended)

3. Is the amount assessed, as confirmed by the Tax Appeals Commission, excessive
and without lawful justification?

4. In view of the facts and circumstances of the case did the Tax Appeals
Commission err in law when it came to the conclusion that did it?”

The Appellant’s submission is that the Appellant has called for tenders to sell albezia trees.
The said tender was subject to a non-refundable deposit of Rs 1000. Upon accepting the
tender, the successful buyer had to enter into an agreement with the Appellant for
harvesting, logging and transport of logs. The Appellant contends that the said supply of
trees falls within the contemplation of item (b) xxiii of Part 1l of the First Schedule to the
Value Added Tax Act, No. 14 of 2002 and therefore, is an exempted supply. At this stage,
this Court will consider the first question.

1. Did the Tax Appeals Commission err in law when it came to the conclusion
that the supply of tress did not constitute an unprocessed
agricultural/horticultural product within the contemplation of item (b) (xxiii)
of Part Il of the First Schedule to the Value Added Tax Act, No. 14 of 2022 (as
amended)?

Before answering the above question, this Court observes the opinion sought is pertaining
to sale of albezia trees by the Appellant. As per the submissions of the Respondent the
said trees have been planted. It is the contention of the Respondent that the said trees have
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a commercial value and the timber is used for the production of timber products and
furniture. To understand the issue before us this Court would now consider the submission
of the Counsel pertaining to the nature of the Appellant’s business. As per the submission
of the Appellant to the Tax Appeals Commission, which is at page 12 of the brief in
paragraph one, it is submitted that the Appellant “is engaged in cultivation, manufacture
and sale of tea and rubber. It is also engaged, interalia, in renting out its factory and sale
of trees” (emphasis added). Thus, the argument that the said cultivation and sale is for
commercial purpose. This also demonstrates that the Appellant is cultivating trees. It is in
this background that the Respondent contend the albezia cultivation and the selling of trees
is to earn an income. It is in these circumstances that the Court is invited to give an opinion
as to whether the sale of albezia trees falls within the exemption as sale of live trees, or as
the Respondent contends, the sale is for trees logged and processed as logs which do not
fall within the exemption, or in the alternate whether the supply of trees falls within the
exemption under sawn timber.

It is the contention of the Appellant that the sale of albezia trees is within the meaning of
unprocessed agricultural products and that the agreement is for the supply of live trees. It
was further submitted that the tender called for is to uproot the live trees. If it is a supply
of live trees the Appellant claims the supply falls within the provisions of unprocessed
agricultural produce and is exempted from tax.

In answering this question let us first consider the relevant provisions of the Act.

“(b)

(xxiit) unprocessed agricultural, horticultural or fishing products produced
in Sri Lanka, including the local supply of unprocessed agricultural,
horticultural or fishing products where value added tax has not been
collected or paid to the Department of Inland Revenue on or after 1/7/2007”

The Appellant contends the said trees fall within the said provision and are unprocessed
agricultural products. The Appellant further contends that the growth and harvesting of
albezia trees constitutes a supply of unprocessed agricultural products. It is not disputed
that the conversion of the trees into logs involves processing. Thus, the logs cannot be
treated as unprocessed agricultural products. However, the Appellant’s contention is that
they do not process the trees to convert them into logs instead the supply is live trees.
Hence, the contention that the said sale of trees amounts to the sale of unprocessed
agricultural products.



As stated above, it is contended that the said wood has to be processed to be used as timber
for the production of wooden products including furniture, and the said activity is done by
the buyer. The Appellant concedes that the said products are liable for VAT unless
specifically exempted. The Appellant’s argument is based on the premise that the said
wood is supplied by the Appellant in living form. Thus, qualifying for the exemption.

To understand the question as to the state of product supplied and to ascertain whether it is
in live form or not, this Court directs its attention to the tender called by the Appellant.

The said tender is at page 33 of the brief. It clearly states the trees to be sold can be
inspected. It reads in Sinhala as: “88€&%® @wew ewddm vedDE”. It presupposes that all
trees are not for sale but it is only some trees that are to be sold and are allowed to be
inspected. This Court comes to this conclusion as otherwise the tender would have been
called to sell all the trees and the inspection would have been of all trees. At page 34 of the
brief the paper advertisement in Sinhala is found and the said advertisement clearly states
that the tenders are called for the sale of approximately 500 trees situated on two divisions
of the plantation. Further, the trees have to be uprooted. However, this alone will not give
us a clear understanding of the state of the goods at the time of the sale. Therefore, this
Court will now consider the agreement between the parties to get a clear understanding of
the supply and the intention of the seller.

The agreement entered into by the parties’ sheds light to understand the true nature of the
supply of trees. As per the agreement the trees have to be logged and the logs have to be
transported as per the specifications by following the guidelines and instructions of the
manager. Item 4 of the agreement is of particular interest in coming to the conclusion as to
whether the Appellant is supplying unprocessed agricultural products in the form of live
trees or the sale is for a processed product. The said clause states as follows:

“4. The transport of logs so cut, to the road side/wayside depots prior to removal
should be done by the buyer which operation includes the cutting of haulage parts,
roads, etc.”

This particular clause sheds light on the issue before us namely, whether the agreement
between the buyer and the Appellant is to sell live trees or processed products. It is
observed that the agreement states that the harvesting, logging and transporting logs have
to be carried out according to the specifications, guidelines and the instructions of the



manager as per the attached schedule. The Appellant failed to submit the schedule.
However, item 4 clearly states “the transport of logs so cut”. This, when read with the
above, it is clear the intention of the parties was to supply the logs, logged according to the
specifications of the Appellant.

The plain reading of the agreement is clear, ““The agreement” in fact is not for the sale of
live trees on the land but, the supply agreement is for the sale of felled trees cut into logs
that are according to the specifications of the Appellant.

Further the Appellant’s contention that the Appellant is only supplying live trees and the
process commences after the title is passed to the buyer, cannot be accepted because if the
buyer is to get title to the living trees, then removing the said trees is within the discretion
of the buyer. It cannot be under the guidelines and specifications of the Appellant. Further
it is up to the buyer to choose his way of removing the trees in the form the buyer wants. It
is not for the seller to imposed conditions as cutting it into logs according to the
specifications of the seller. Hence, the intention of the parties in this instance is clear that
the seller is not supplying live trees but is supplying logs cut according to the specifications
of the Appellant and transporting the logs cut under the instructions and the guidelines of
the manager of the Appellant’s estate. Hence, the Appellant’s contention that the supply of
trees constitutes a sale of live trees is untenable. The identical question as to whether the
sale constitutes unprocessed produce in the nature of live trees or processed and sold as
logs was considered.

In Lalan Rubber v. The Commissioner General of Inland Revenue CA Tax 05/2017
decided on 04.09.2018 and it was held that:

“The subject matter of the contracts between the Appellant and his contractors are
not in our view live trees. The true nature of the contracts in substance is that they
are for the uprooting and removal of trees for the supply of rubber logs. The
consideration for these contracts was the timber value of the trees uprooted,
removed and taken into the possession of the contractor. The exemption from VAT
given to ‘unprocessed agricultural product’ does not cover the instant case where
non-harvesting rubber trees are uprooted and removed. That involves a process
which changes the subject from a rubber tree to firewood, logs and chips. The
Appellant in the Notes to the Financial Statements for the year ended 31% March
2008 identify the profits of these transactions as ‘Sales of firewood, logs and chips’.
Accordingly, the subject matter of the contracts between the Appellant and its



contractors are not live trees within the meaning of the Guide to the Value Added
Tax in Sri Lanka. It is also not ‘unprocessed agricultural product’ within the
meaning of item (b)(xxiii) of Part Il of the First Schedule to the VAT Act.”

In the case before us the facts are similar, the supplier argues he is selling the trees. The
buyer has to log the trees and transport the logs under the guidance of the seller. Further
the logging is to be done to the specifications of the seller. However, as per the agreement
what is really sold and transported are logs cut to the specification of the Appellant.

It is also pertinent to note that as per clause two of the agreement the buyer has to carry out
the operation on the guidelines given, and according to the instructions of the manager
subject to the governing law on harvesting and transporting timber. It is pertinent to note
that as per the submissions of the Counsel and the circumstances the said agreement,
though in the guise of felling and transporting the felled trees, in reality, it is an agreement
for the sale and transport of logs in form of timber. This is further substantiated by
subjecting the process to be under the specifications and the guidelines of the manager.

Accordingly, this Court is not inclined to accept the Appellant’s contention that the title to
goods pass to the buyer with the selling of the live trees. In fact, as per the agreement it is
clear to this Court that the agreement is for the sale of logs and not for the sale of live trees
in the nature of unprocessed produce. Further, as per the agreement there is no indication
to say what specific trees are to be logged.

In coming to the above conclusion, this Court has considered the judgement of this Court
in Lalan Rubber (Pvt) Ltd v. Commissioner General of Inland Revenue where it was
stated as follows:

“We are of the view that the goods forming the subject matter of the contracts
between the Appellant and his contractors are not specific or ascertained goods but
unascertained goods. The contracts do not identify the particular trees to be cut. It
refers only to the number of trees. The contracts require the contractor to take over
the trees that are identified by the field officer. Hence the goods remain
unascertained as at the date of payment and passing of ‘exclusive ownership of
goods’ did not for the purposes of the Sale of Goods Ordinance take place at the
date of payment as submitted by the learned counsel for the Appellant.



In the instant case, exclusive ownership of the trees is not passed when the payment
was made by the contractor as the goods remain unascertained. The property in the
trees can be passed if at all only after the trees are ascertained by the field officer
as stated above.”

In ascertaining the passing of title, the learned DSG contended that the facts of this case
are similar to the facts of the Lalan Rubber case. Hence, the Respondents relied on the
said case. This Court is in agreement with the said contention of the learned DSG.

This Court has also considered the judgement of Malwatte Valley Plantations PLC v.
Commissioner General of Inland Revenue CA Tax 06/2017 decided on 17.12.2021,
where the Court distinguished Lalan Rubber as follows:

“In the case in hand, the agreement clearly states the number of trees to be uprooted
and the location, with the division of the field of the estate. Further, the trees which
were to be uprooted had to be numbered by the Appellant. Therefore, it is
abundantly clear that the goods sold were specific and precisely ascertained.

Therefore, in the case in hand, the supply of goods shall be deemed to have taken
place at the time the rubber trees were in live form and accordingly, VAT has to be
paid in terms of Section 2(1).”

In this instance, as stated above the facts are briefly different to the Malwatte Valley case
as in this case the trees to be sold are not identified in the agreement. There is no material
to demonstrate that the trees to be sold are physically numbered and, in any event, it is not
reflected in the agreement.

It is also pertinent to note that though the Appellant attempted to demonstrate that the facts
of the said Lalan Rubber case are different from the case before us, it is our view that the
reasoning given in identifying the time the taxable supply of goods take place and whether
the goods fall within the exemptions are similar. However, the time of the supply of goods
in the Malwatte Valley case differs from this case. Considering all the above facts it is our
view that the Appellant is actually supplying logs in the guise of uprooting trees.

This takes us to the next question submitted for the opinion of this Court.



2. Did the Tax Appeals Commission err in law when it failed to consider the
alternative possibility that the supplies made by the Appellant constituted sawn
wood and was therefore an exempt supply under and in terms of item (a) (xxii)
(iv) of Part 11 of the First Schedule to the Value Added Tax Act, No. 14 of 2002
(as amended)?

This argument of the Appellant cuts across their first argument that the sale was of live
trees thus, qualifying for the exemption as an unprocessed agricultural produce. The
European Commission defines sawn wood as

“wood that has been produced either by sawing lengthways or by a profile-chipping
process, and with a few exceptions, is greater than 6 millimeters in thickness.'”

The Appellant in his submissions argued that alternatively the timber logs sold were sawn
wood and falls within the exemption above. However, it is pertinent to note that if the
Appellant is pleading under the exemptions for sawn wood, then the said wood does not
consist of living trees. Thus, to fall into the definition of sawn wood, the wood has to
undergo a stage of processing. It appears by this argument that the Appellant is attempting
to blow hot and cold. If the Appellant is pleading that they fall under the latter exemption
then they cannot maintain the position taken that the sale was of unprocessed agricultural
produce. In the view of this Court, the moment the Appellant pleads under this exemption,
it is admitted that the supply was not unprocessed wood. This Court observes that if we are
to accept the alternate argument of the Appellant then the first submission that the sale was
for unprocessed agricultural produce fails. In paragraph 57 of the Appellant’s written
submissions defines sawn wood as follows:

“The term ‘sawn wood’ refers to sawing the cutting of wood from trees into different
shapes and sizes. Sawn timber on the other hand is timber that is cut from logs into
different shapes and sizes. Sawn timber is generally cut into varying rectangular
widths and lengths but may also be wedge-shaped. It could also cover round wood
timber. Common sawn wood products include timber beams and more rectangular
timber.”

Item (a)(xxii)(iv) of Part Il of the First Schedule to the Value Added Tax Act No. 14 of
2002 exempts wood (sawn).

1 https://knowledge4dpolicy.ec.europa.eu/glossary-
item/sawnwood en#:~:text=Sawnwo00d%20is%20wo00d%20that%20has,Source%20category%3A%20EC%20Techni
cal%20Documents
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However, as per the agreement at page 31 entered into between the Appellant and the
buyer, the agreement is not to sell sawn timber. The agreement is for harvesting, logging
and transporting logs as per the schedule. Item 4 of the said agreement specifically states
that what is removed are logs. The wording used is “the transport of logs so cut”. Nowhere
in the agreement have the parties agreed to sell sawn timber, nor does it speak of the
transport of sawn timber. In fact the words “sawn timber” are not found anywhere in the
agreement. Hence, this Court is not inclined to accept the Appellant’s contention that the
supply of wood was sawn wood. Therefore, the Appellant’s contention that they have
supplied sawn wood and the exemption under item (a)(xxii)(iv) of Part Il of the First
Schedule to the Value Added Tax Act is not tenable and has to fail. The Appellant himself
concedes that this argument of claiming an exemption under the category of sawn wood
was not taken by him before the Commissioner General of Inland Revenue nor before the
Tax Appeals Commission. Therefore, it has been taken for the first time before this Court
(paragraph 60 of the written submissions). The Appellant goes on to argue that since the
issue relates to a patent error of jurisdiction, they are entitled to raise the same for the first
time in appeal. However, this Court need not venture into the said argument as the Court
has held that as per the material submitted the supply of wood was not sawn wood but logs.

It is also pertinent to note that the Appellant in this case based the arguments and
formulated in the first question of law on the basis that what was supplied was not
processed wood but unprocessed agricultural produce. If the Appellant is to reply to the
second argument that the supply was for sawn wood and then attempt to fall into the
exemption awarded to sawn wood, then the first argument that the supply of trees as
unprocessed produce has to fail as if the sale was for sawn wood, it has to go through a
process as then what has been sold is not a live tree but the produce is what is cut and sawn.
Hence, in our view, the Appellant cannot blow hot and cold. For the said argument to
succeed, the goods have to fall either into the first category of unprocessed
agricultural/horticultural product within item (b) (xxiii) of Part 11 of the First Schedule to
the Value Added Tax Act or the second category sawn wood and under item (a) (xxii) (iv)
of Part Il of the First Schedule to the Value Added Tax Act. In our view the Appellant
cannot claim the exemption under the first category or failing that, to claim the exemption
under the second category.

In Hewa Usaranbage Shayamalie Aloka v. Siril Rajapakse and others CA/RI11/05/2017
decided on 26.07.2022 it was held that:
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“The law frowns upon a person who both approbates and reprobates. One cannot
accept and reject the same instrument. This is a doctrine that is well known in our
law. As stated by his Lordship Samarakoon CJ in Visualingam v. Liyanage (1983)
1 SLR 203, one ‘cannot blow hot and cold ™.

In Ranasinghe v. Premadharma (1985) 1 SLR 63 it was held:

“The rationale of the above principle appears to be that a defendant cannot
approbate and reprobate. In cases where the doctrine of approbation and
reprobation applies, the person concerned has a choice of two rights, either of
which he is at liberty to adopt, but not both. Where the doctrine does apply, if the
person to whom the choice belongs irrevocably and with full knowledge accepts the
one he cannot afterwards assert the other; he cannot affirm and disaffirm. Hence a
defendant who denies tenancy cannot consistently claim the benefit of the tenancy
which the Rent Act provides.”

It is also pertinent to note that the Appellant is not contesting that the supply of goods is
not taxable but what their argument is that it is an exempted supply. Hence, this Court
observes that for an exemption to apply, the supply of goods has to be a taxable supply.

The Court observes that the assessment accordingly has been made based on the non-
applicability of the exemption. However, the question whether the amount assessed is
excessive or not in our view is not a legal question. In any event none of the parties have
addressed the Court on the said question.

3. Is the amount assessed, as confirmed by the Tax Appeals Commission,
excessive and without lawful justification?

The amount assessed is based on the non-applicability of the exemptions. Further though
this question was raised and forwarded for the opinion of the Court, the Appellant did not
challenge the basis of assessment as reflected in page 6 of the brief. It is also observed the
said question is not a specific question of law but falls under the guise of a general question.
However, it is pertinent to note that the basis for the assessment is given in the absence of
any challenge to the basis of the assessment, this Court is inclined to answer the said
guestion in the negative.
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After considering all the material and for the reasons stated above, this Court is of the view
that there are no grounds to interfere with the conclusion of the Tax Appeals Commission.
Accordingly, this Court confirms the determination by the Tax Appeals Commission.

Accordingly, the Court answers the questions that are tendered for its opinion as follows.

1. Did the Tax Appeals Commission err in law when it came to the conclusion
that the supply of tress did not constitute an unprocessed
agricultural/horticultural product within the contemplation of item (b) (xxiii)
of Part Il of the First Schedule to the Value Added Tax Act, No. 14 of 2022 (as
amended)?

No.

2. Did the Tax Appeals Commission err in law when it failed to consider the
alternative possibility that the supplies made by the Appellant constituted
sawn wood and was therefore an exempt supply under and in terms of item
(@) (xxii) (iv) of Part Il of the First Schedule to the Value Added Tax Act, No.
14 of 2002 (as amended)?

No,

in any event does not arise as it was never raised before the Tax Appeals
Commission.

3. Is the amount assessed, as confirmed by the Tax Appeals Commission,
excessive and without lawful justification?

No.

4. In view of the facts and circumstances of the case did the Tax Appeals
Commission err in law when it came to the conclusion that did it?”

No.
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Accordingly, acting in terms of Section 11A (6) of the Tax Appeals Commission Act, this Court
confirms the TAC determination. The Registrar is directed to send a certified copy of this
Judgement to the TAC.

Judge of the Court of Appeal

S.U.B. Karalliyadde, J

| agree

Judge of the Court of Appeal
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