IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST REPUBLIC

CA Case No: RI11/40/2024
High Court - Kandy
Case No. ARB/85/2020

OF SRI LANKA

In the matter of an application for
Restitutio in Integrum under Article 138
of the Constitution of the Democratic
Socialist Republic of Sri Lanka.

People’s Leasing and Finance PLC,
Head Office,
No. 1161, Maradana Road, Borella,
Colombo 08.

Applicant
Vs.

Dissanayake Mudiyanselage Priyantha
Dhananjaya Dissanayake,

No. 128, Pichchamalwatta Road,
Gurudeniya.

Respondent
AND BETWEEN
People’s Leasing and Finance PLC,
Head Office,

No. 1161, Maradana Road, Borella,
Colombo 08.

Applicant- Petitioner
Vs.
Dissanayake Mudiyanselage Priyantha
Dhananjaya Dissanayake,
No. 128, Pichchamalwatta Road,

Gurudeniya.

Respondent- Respondent
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AND BETWEEN

Dissanayake Mudiyanselage Priyantha
Dhananjaya Dissanayake,

No. 128, Pichchamalwatta Road,
Gurudeniya.

Respondent- Respondent- Petitioner
Vs.

People’s Leasing and Finance PLC,
Head Office,
No. 1161, Maradana Road, Borella,
Colombo 08.

Applicant- Petitioner- Respondent

AND NOW BETWEEN

Dissanayake Mudiyanselage Priyantha
Dhananjaya Dissanayake,

No. 128, Pichchamalwatta Road,
Gurudeniya.

Respondent- Respondent- Petitioner-
Petitioner

Vs.

People’s Leasing and Finance PLC,
Head Office,
No. 1161, Maradana Road, Borella,
Colombo 08.

Applicant- Petitioner- Respondent-
Respondent
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Before: R. Gurusinghe J.
&
M.C.B.S. Morais J.

Counsel: Isuru Abeygunawardhana with P.D.P. Pathirage instructed
by Lakmali Fonseka for the Respondent- Respondent-
Petitioner- Petitioner.

Keerthi Thilakaratna with Chanuka Ekanayaka for the
Applicant-Petitioner- Respondent- Respondent.

Written Submissions: By the Respondent- Respondent- Petitioner-Petitioner — on
15.01.2025

By the Applicant- Petitioner- Respondent- Respondent — on
15.01.2025

Argued on: 12.11.2024

Decided On: 06.02.2025

JUDGMENT

M.C.B.S. Morais J.

This is an application for Restitutio-in-integrum under Article 138 of the Constitution of

Democratic Socialist Republic of Sri Lanka.

The Respondent-Respondent-Petitioner-Petitioner, Dissanayake Mudiyanselage Priyantha
Dhananjaya Dissanayake (hereinafter sometimes will be referred to as the Petitioner) has
appealed the order dated 6™ of December 2022 of the High Court of Kandy, in the case No.
ARB/85/2020 against the Applicant-Petitioner-Respondent- Respondent (hereinafter
sometimes will be referred to as the “Respondent”). Accordingly, the Petitioner has prayed

the following,

I.  Issue notice on the Respondents
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Il.  Set aside and/ or vacate the order dated 6/12/2022 pronounced by the learned High
Court Judge.
I1l.  Setaside and/ or vacate the decree dated 6/12/2022 of the learned High Court Judge.
IV.  Setaside and/ or vacate the order dated 29/2/2024 of the learned High Court Judge.
V.  Grant relief prayed for by the Petitioner in the prayer to the Petition dated 6/2/2024
VI. Issue and grant an interim order preventing the Respondent and his Agents from
selling/auctioning the property of the Petitioner described in the schedule to the
Petition at public auction and engaging in further activities based on the auction
notice dated 13/3/2024 and /or suspending the auction described in the auction notice
dated 13/3/2024 until hearing and final determination of this application by your
Lordships’ Court.
VII.  Grant costs and;

VIII.  Grant such other and further reliefs that your Lordships’ Court seems meet.

The Respondent entered into a loan agreement with the Petitioner on 14™ of February 2019,
for a principal amount of Rs.15,000,000.00 which also contained an arbitration agreement.
The arbitration agreement stipulated that any disputes arising from the agreement would first
be attempted to be resolved through mutual negotiation and, if unsuccessful, would be
submitted to arbitration. Having failed the initial mutual negotiation, the issue was refereed to
arbitration and an arbitral award was entered on 9" of October 2019 and both parties have
agreed to adhere to the terms of the settlement entered therein. Thereby, the Petitioner is
required to pay an amount of 26 million odd to the Respondent within the following 53

installments.

As per the terms agreed upon by both the parties, the Petitioner is obligated to pay a total sum
of Rs. 26,820,828.00 to the Respondent in 53 installments from the 25™ of November 2019 to
the 25™ of March 2024. However according to the Respondent, as of the 1% of November
2023, the Petitioner has only remitted Rs. 12,303,891.00. Consequently, the Respondent
initiated proceedings in the High Court of Kandy under Section 31(1) of the Arbitration Act
No. 11 of 1995 to enforce compliance with the arbitral award. Thereby, on the 18" of January
2024, the learned High Court Judge issued a writ authorizing the seizure of the Petitioner's
property and ordering payment of the outstanding amount of Rs. 14,516,936.97 (fourteen
million five lacks and sixteen thousand, nine hundred and thirty-six and ninety-seven cents)

to the Respondent.
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Accordingly, the Arbitration settlement which was entered on the 9" of October 2019,

encompasses specific clauses as follows:

(1) 9CC®290 @@0® we do cxwomo; &80 ¢ 0 ez c¢ O
2019/02/14 &z%25 @-zo KDLEEP1900130600 ¢oer eww F8s08 Som0cd Ho
@B e gw DO @O @@®IsIDewsy ¢ DO @I G¢ OIw F0mIcd I O
comomo; 885 9EC®m0 w@r® 0d»n ewdw @ &ce wdyben w®ddwn
daewsy G8ud e¢u 0,0 @0 ol 88 ¢ved ¢O8w 58 ¢ (;.26,820,828.00) 0O
B&r HERO @¢endndw® dme @d.

(2) 08 e €@ (1) &0 @8z Or8medd 8O ww (6) Oz @&z Ss8mcs ¢zlOo
Oum0 g8we cae ocm (0. 200,000.00) &;FxY¢ o' Oz @&z Or8med 8O ezed
22 O @3z D8 ¢l Peswd 08w or) s wnBe srlewed dwéde S
20 (07 545,124/-) &;FsV¢ O 558 ev@eiSen @iz &8 53 o e 00dr 5© HE@O
Ow cofmomo; Sme @O,

() & ¢290 OB ewd® e 2019/11/25 oy #10@w @200 ;@ Gwm® 25
Oz E» ewd 98O a0 erd@Os Buc® ewd® dbe 2024/03/25 E» Oz 50 ewds
2@ 820 Ow > T; dmmen @O

(4) @B evd® H8e®E dv cafmoma; & Bosde B8 ¢ld Szizved
808 o@0e® @%@ @asdn' @Oz» KDLEEP1900130600 ¢oes £520@ @omwd
20O 9w ¢z @cdm 3OO0 e@IzYedfun 00 w;® Bwm® 25 Oz &» owd
IENO 060 BuBm 18mw &0 BEO dme @O,

(B)ow» e § 888 @22;@ D82 e¢ma’ EOS® ezneEmI W 8wewrs’ ew/
owd o0 wbwewn’ weo 2024/03/25 E» O» 5O wd®ybem e owdr HO
00D @B 8@ & Wmerw o B e@en ewdr ¢ Buc® Ge ¢4)
0200 G 8600 @00 955 e ¢w D0 0;BOO o¢z) I e@DT;OWOTw LicrzIs
OB omec D@ 0200 Bwozmd ODE 00 ET; RO &redié 3P @ B3@O
8O0 ;B0 9EC®200 @o®@0 ¢l@Hw ¢ dO & e¢wn O;wd» w®yben Gec
008 §83@0 ond ¢&) eeuBEn ead@On Oo 2o Sw® @O,

(6)20¢ 0@B w®IwWO @20 do Do HE 668 ewdsies HO® @HO
80O EwsOT @290029230 OO 9B EO®200 e5@0® @ @O, ”
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In respect of the Arbitral award entered on the 9™ of October 2019, the Petitioner has agreed
to pay a sum of Rs. 26,820,828.00 to any branch of Peoples’ Leasing and Finance PLC for
the account number KDLEEP1900130600, on or before the 25" day of every month.
Furthermore, the parties have agreed that if two consecutive installments are missed or, if the
total amount is not settled by 25 of March 2024, such failure will constitute a breach of the
settlement agreement. Consequently, the Respondent shall be entitled to enforce the arbitral

award to recover the outstanding balance, after deducting any payments made to date.

It is accepted by the Petitioner that he has come to a settlement to pay the said amount to the
Respondent before the 25™ of March 2024, within 53 installments. However, it is amply
evident that the Petitioner has failed to comply with the said undertakings. Furthermore,
clause five of the arbitral award specifies the payments made as of the date when the
settlement was entered at the arbitration proceedings and does not reflect any subsequent

payments.

In the Arbitration Agreement the word used in clause five is ‘@e®ezz’ which means up to
the date of the settlement. Therefore, legally the Respondent was entitled to obtain a writ for
such amount. Instead of the word ‘e®@ezzf’ if the word ‘@e»2"’ is used, the Respondent is
bound in law to make a deduction up to the date of writ of enforcement. However, it is
observed that the decree was drafted and issued on 6™ of December 2022. It is a well-
accepted rule that the writ have to be in accordance with the decree entered. As per the
materials presented before me, it is evident that most of the payments claimed by the
Petitioner are subsequent to that date and it is obvious that these payments are not reflected in

the writ of execution.

However, once the writ is executed the Respondent is bound by law to give due credit to any
such payments made thereafter. Furthermore, | observe that there are certain charges such as;
check return charges, which were not duly considered by the Petitioner. When considering all
the materials presented to this court, I do not see any discrepancies as claimed by the
Petitioner.
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Therefore, 1 do not observe any irreparable loss or prejudice to the Petitioner to invoke the
exceptional jurisdiction of Restitutio in Integrum granted to this court under Article 138 of

the Constitution of Democratic Socialist Republic of Sri Lanka.
Hence, this application is dismissed.

No costs.

Judge of the Court of Appeal

R. Gurusinghe J.

| agree

Judge of the Court of Appeal
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