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R. Gurusinghe

The 4th defendant-petitioner-petitioner-petitioner (hereinafter referred to as
the 4th defendant) filed this application seeking the relief sought in the
prayer to the petition. The original plaintiff instituted an action naming six
defendants and sought to partition the land called Malgaha Pellessa, which
was about three acres, among him and the 1st to 6th defendants. Later, the
7th to 10th defendants were also added to the action. The 4th, 9th and 10th
defendants are children of Kirimudiyanse.

At the beginning of the trial, the parties have recorded eight admissions.
Those admissions are reproduced below.
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All the parties have admitted that the original owner of the land sought to be
partitioned was Nainangala Widanelage Bimbarahamy, and he had two
children, namely, Dingiri Mahathmaya and Kirimudiyanse. Parties have also
admitted that the said Kirimudiyanse died, leaving three children, namely
Gunawardena, Karunasena and Gunasena. Admission no. 8 is that one of
Kirimudiyanse’s children, Gunawardena’s undivided 1/6thshares were
devolved on the 4th) 9th and 10th defendants, undivided 1/18thshares each.
No party raised any dispute to the devolution of the half share of
Kirimudiyanse. The only dispute raised as points of contest was whether
Dingiri Mahathmaya had seven children or eight children.

The plaintiff in his plaint stated that 1/6t share of Gunawardena was
devolved on N.V. Premasiri Gunawardena, the 4th defendant. Later, the
plaintiff admitted that the 9t and 10t defendants are also children of
Gunawardena. Plaintiff gave evidence and, in his evidence, inter alia stated
that Bimbarahamy was the original owner and he died, leaving two children,
Dingiri Mahathmaya and Kirimudiyanse. Kirimudiyanse died, leaving three
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children: Gunawardena, Karunasena and Gunasena. Gunawardena’s rights
were devolved on the 4th defendant, Soma Gunawardena (the 9th defendant)
and Gnanawathie Gunawardena (the 10th defendant). Accordingly, they are
entitled to a 1/18t share each. In the later part of the evidence, the plaintiff
reiterated that the 4th, Oth and 10th defendants are entitled to an undivided
1/18tshare each. No party disputed the fact that the 4th defendant is
entitled to a 1/18t undivided share of the land sought to be partitioned.

No evidence was led before the Additional District Judge, who wrote the
judgment dated 02-12-2015. All the evidence was presented before his
predecessors. In the course of the judgment on page 14, it has been stated
as follows:
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In his judgment, the Learned Additional District Judge also observed that,
except for the dispute raised regarding Nandawathie, there was no other
dispute regarding the devolution of title or the pedigree. However, at the end
of the judgment, the Learned District Judge had not given any share to the
4th defendant. 1/6th share of Gunawardena was given only to 9t and 10tk
defendants 2 /24thshare each.

There was an appeal against the judgment by the 27d and 3rd defendants to
the Civil Appellate Court of Ratnapura. After that, the 4th defendant made
an application to the Learned District Judge under section 189 of the Civil
Procedure Code to correct the shares of the 4th, 9th and 10th defendants. The
Learned District Judge refused this application. Thereafter, the 4th defendant
filed a Revision application before the Civil Appellate High Court of
Ratnapura.The Civil Appellate High Court of Ratnapura dismissed that



application. Thereafter, the 4th defendant petitioner made this application to
this court.

This application of the 4th Defendant affects only to his two siblings, the 9th
and 10t defendants. The 9t and 10t defendants filed objections to the
petitioner's application and took up several preliminary objections and
technical objections. But they have not disputed the facts pleaded by the
4thdefendant-petitioner. There is a glaring error and a clear miscarriage of
justice caused to the petitioner for no fault of his own. Therefore, I would not
hold with the objections of the 9th and 10t defendants.

In the joint statement of claim of the 1st to 6thdefendants stated that the 4th
defendant and his mother had transferred their rights to the 9t and 10tk
defendants by deed no. 11233 dated 31-03-1993. However, the 9thand
10thdefendants never filed a statement of claim or gave evidence before the
court. In the evidence led before the District Court, there was no evidence to
the effect that the rights of the 4th defendant were transferred to the 9t and
10th defendants. The deed referred to in the statement of claim was never
produced. Such a title deed was not produced in the District Court,the Civil
Appellate High Court, or in this Court. The Learned Counsel for the
petitioner referred to it as a fictitious deed. Since such a title deed was never
forthcoming, it is reasonable to conclude that there was no such deed. The
Learned Additional District Judge would have relied on the statement of
claim of a party without perusing the title deeds.

The Learned Additional District Judge failed to notice the fact that by
admission no. 8, all parties have admitted that 1/6trundivided share of
Gunawardena was devolved on 4th, 9th and 10th defendants an undivided
1/18th share each. Section 58 of the Evidence Ordinance provides as follows:

58. No fact need be proved in any proceeding which the parties thereto or their
agents agree to admit at the hearing, or which, before the hearing, they agree
to admit by any writing under their hands, or which by any rule of pleading in
force at the time they are deemed to have admitted by their pleadings:

Provided that the court may, in its discretion, require the facts admitted to be
proved otherwise than by such admissions.

No party has made any application to withdraw the admission no. 8.
Further, no issue has been raised to the effect that the rights of the
4thdefendant were transferred to the 9t and 10t defendants. The 9th and
10th defendants did not even participate in the trial. Sections 61 and 62 of
the Evidence Ordinance provide that “the contents of documents may be
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proved either by primary evidence or secondary evidence. Primary evidence
means the document itself produced for inspection of the court.” As mentioned
above, no such title deed was produced in court, nor was any application
made to lead secondary evidence regarding a deed purported to transfer the
rights of the 4thdefendant to the 9th and 10t defendants.

In the above circumstances, if the Learned District Judge chose to disregard
the admitted facts of the parties, it should have been clearly justified, giving
reasons in the judgment. A mistake or inadvertence on the part of the
District Judge should not prejudice the rights of the parties.

In the case of Sri Lanka Insurance Corporation Limited vs Shanmugam and
Another [1995] 1 Sri LR 55, it was held that, “relief by way of Restitutio-In-
Integrum in respect of judgments of original courts may be sought:
A) Where judgments have been obtained by fraud, by production of false
evidence, non-disclosure of material facts, or by force; or
B) Where fresh evidence has cropped up since judgment which was
unknown earlier to the parties relying on it or which no diligence would
have helped to disclose earlier, or
C) Where judgments have been pronounced by mistake and decrees
entered thereon, provided, of course, it is an error which connotes a
reasonable and excusable error.”

In the present case, there is a clear mistake made by the Learned Additional
District Judge. It is a settled principle of law that “an act of court shall
prejudice no man.” (Actus curiae neminem gravabit).

A mistake on the part of the Learned Additional District Judge resulted in
wiping out the petitioner's entitlement to the land and thereby causing
prejudice to the petitioner's substantial rights. This is a fit case to use the
discretionary powers of this court to remedy the error. For the reasons
stated above, I allow the 4thdefendant's application. The judgment of the
Additional District Judge dated 02-12-2016 is varied to the effect that the
4th Oth and 10t defendants are entitled to 1/18t share each.

The Learned District Judge of Ratnapura is directed to amend the
interlocutory decree to the effect that the 4thdefendant is entitled to 1/18th
share and the 9t and 10t defendants are entitled only to 1/18t share each,
in the lands sought to be partitioned. If the final decree has already been
entered, it is to be amended accordingly after a commission, which would, as
far as practicable, without disturbing the allotments of land given to the
other parties. No costs.
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M.C.B.S. Morais J.
I agree.

Judge of the Court of Appeal.

Judge of the Court of Appeal.

11



