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R. Gurusinghe

The defendant-petitioners (hereinafter referred to as the petitioners) filed this
application before this court seeking to set aside the Order of the Learned
District Judge of Balapitiya, dated 13-12-2023, marked P4.

The plaintiff-respondent (hereinafter referred to as the respondent) instituted
an action bearing no. 2273 /SPL against the 1st, 2nd, and 3rd defendant-
petitioners, seeking the reliefs prayed for in the prayer to the plaint.



The petitioners filed their answers to the plaint. After that, the respondent
sought to amend the plaint, which the court allowed. Accordingly,
respondents filed an amended plaint. The petitioners sought to file an
amended answer to the amended plaint.

The amended answer was due to be tendered on 13-12-2023. On that day,
both the plaintiff and the defendant were absent. Further, no attorney-at-
law appeared for either party. The Learned Judge decided that the action to
be tried ex-parte. The petitioners are now seeking to set aside that order.

The plaintiff-respondent took up the following two preliminary objections.

1. If the petitioners were dissatisfied with the order dated 13-12-2023,
they should have filed an application for Leave to Appeal to the High
Court of Civil Appeals held at Galle within fourteen days of the said
order, in terms of sections 754 (2) and 757 of the Civil Procedure Code.
However, the petitioner has failed to do so.

Hence, the petitioners have not invoked the alternative remedy,
namely, the Leave to Appeal Application. They are not entitled in law
to make an application by way of Revision and/or Restitutio in
Integrum.

2. The petitioners have made this application in Revision and /or
Restitutio in Integrum to this court against an order of the Learned
District Judge dated 13-12-2023, wherein the matter has been fixed
for ex-parte trial. In Chapter XII of the Civil Procedure Code, sections
86 (2) and 86 (2A) set out alternative remedies available to the
petitioner. Therefore, the petitioners’ application is premature and
ought to be dismissed in limine.

In response to the above preliminary objections, Counsel for the petitioners
pointed out that the impugned order was made without jurisdiction, and the
petitioners learned that the action was fixed for ex-parte trial after fourteen
days had lapsed. Therefore, the petitioners could not have made such a
Leave to Appeal Application.

Section 84 of the Civil Procedure Code is as follows:

84. If the defendant fails to file his answer on or before the day fixed for
the filing of the answer, or on or before the day fixed for the subsequent
filing of the answer or having filed his answer, if he fails to appear on the day
fixed for the hearing of the action, and if the court is satisfied that the
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defendant has been duly served with summons, or has received due notice of
the day fixed for the subsequent filing of the answer or of the day fixed for
the hearing of the action, as the case may be, and if, on the occasion of such
default of the defendant, the plaintiff appears, then the court shall proceed
to hear the case ex-parte forthwith, or on such other day as the court may
fix.

The proceedings on 13-12-2023 in the District Court are as follows:
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According to the provisions of section 84 of the Civil Procedure Code, the
court can fix the case ex-parte trial on any of the defaults of the defendant,
referred to in the section only where the plaintiff appeared. When the
plaintiff and the defendant both were absent and unrepresented, the court
had no jurisdiction to fix the case ex-parte, under the provisions of section
84 of the Civil Procedure Code.

This is very clear from the provisions of section 84.



In a case where the defendant has already filed an answer, court is not
empowered to fix the case ex-parte for not submitting an amended answer.
In this case, the petitioners have already filed their answer.

The case of Velupillai Vs C. Sivasithamparam, 67 NLR 80, is somewhat
similar to the case in hand. In that case the plaintiff sought to file an
amended plaint and accordingly filed an amended plaint. Thereafter court
directed the defendant to file an amended answer. The defendant failed to
file an amended answer. The District Judge fixed the case against the
defendant ex-parte.

In the appeal, Justice H.N.G. Fernando stated as follows:

There is no section in the Civil Procedure Code which empowers the
Court to fix a case for ex-parte trial because of default of the defendant
to comply with an order of the Court to file an amended answer in reply
to a plaint which is amended in terms of section 93. In such a case, the
penal provisions of section 85 are not applicable.

H.N.G. Fernando J further said “The learned District Judge fixed the
case for ex-parte trial because of default of the defendant in complying
with the order to file an amended answer. There is no section in the
Code which empowers the Court to make such an order, and a
defendant might well be content to go to trial with his original answer
unamended. Since he was not bound to file an amended answer there
was no such default as would bring the penal provisions of section 85
into operation, and the only lawful order the Judge could have made on
25th August 1959 was to fix a date for trial. That being so the ex-parte
trial was wrongly held and the decree passed thereon has to be set
aside in exercise at least of the powers of this Court in revision.
Although as I think the proper step would have been to fix the date of
trial and although this step must now be taken, when the record returns
to the District Court the defendant will not be precluded from moving to
amend his answer on such terms as the Court may consider
appropriate. The defendant is partly at least to blame by his absence on
25th August 1959, for the fact that ex-parte trial was ordered. In those
circumstances I would order that the defendant must bear the costs of
25th August 1959 and of the Inquiry held on 18th November 1956.”

In the matter in hand, the Learned District Judge should not have fixed the
case ex-parte mainly for two reasons;



1. On the day on which the amended answer was due, the plaintiff and
the defendant both were absent and unrepresented. The court has no
jurisdiction to fix a case ex-parte in terms of section 84 of the Civil
Procedure Code on default of the defendant where the plaintiff is
absent and unrepresented.

2. Since the defendant has already filed an answer, as pointed out in the
above-mentioned Velupillai Vs C. Sivasithamparam case, it could not
have been fixed for ex-parte trial, but it should have been fixed for trial

inter-parte.

For these reasons, I set aside the order of the Learned District Judge
fixing the case ex-parte against the petitioners dated 13-12-2023. When
the record returns to the District Court, the petitioners will not be
precluded from moving to amend his answer on such terms as the Court
may consider appropriate. No costs for this application.

Judge of the Court of Appeal.

M.C.B.S. Morais J.
I agree.

Judge of the Court of Appeal.



