IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST REPUBLIC OF

CA/Case No: CA/(PHC) 115/18

PHC of Panadura Case No. 15/2018 (RA)
MC of Horana Case No 84641

SRI LANKA
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JUDGEMENT

B. Sasi Mahendran, J.

The Applicant-Petitioner-Petitioner (hereinafter referred to as the "Applicant") has filed
this appeal before this court seeking to set aside the order delivered by the learned High
Court Judge of the Provincial High Court of the Western Province, holden in Panadura,
dated 12t July 2018, in Case No. 15/2018, where the learned High Court Judge affirmed
the order of the Learned Magistrate of Horana on 11t August 2017 in Case No. 84641.

The following facts are relevant to this case

The applicant is the competent authority of the Plantation Management Monitoring
Division of the Ministry of Plantation Industry had made an application on 2224 February
2013 to the Magistrate Court of Horana in case bearing No 84641 under and in terms
provisions of Section 5 of the State Lands (Recovery of Possession) Act No. 07 of 1979 (as
amended) (hereinafter referred to as the Act) for the eviction of the Respondent-
Respondent-Respondent (herein after referred to as the Respondent) from a State Land
as morefully described in the schedule to the application on the basis that the Respondent

is unlawfully occupying the land. (hereinafter called and referred to as the 'State Land).

The Respondent, having appeared before the Magistrate’s Court of Horana in compliance
with the summons issued by the Court, filed a statement dated 5t June 2018 showing
cause against the application. In that statement, he raised several preliminary objections

to the maintainability of the application, primarily on that premise.

a. The land which forms the subject matter of this case belonged to the Land

Reform Commission.

b. The Land Reforms Commission, by way of Deed No 218 dated 13.02.2009, has
sold the said land to the Respondent.

c. Therefore, there is no illegal occupation of state land by the Respondent.

In response, the Applicant filed counter-objections on 20t June 2013. In her statement,

she referred to the schedule set out in Deed No. 218.
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Furthermore, she referred to the land described in the schedule to the application.
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The Applicant drew the Court’s attention to a dispute concerning the identity of the land,
contending that the written authority (Deed No. 218) produced by the Respondent relates
to State Land described in the application.

According to the written submission filed by the Applicant by Gazette Extraordinary of
the Democratic Socialist Republic of Sri Lanka dated 21.04.1994, on the request of the
Land Reform Commission, the said land described in the schedule was vested in the

Applicant.

Subsequently, by letter dated 2nd March 2005, the minister issued directions stating that
the Land Reform Commission has no authority over lands vested either in the Sri Lanka
State Plantation Corporation and the Janatha Estate Development Board. This letter was
annexed to the said counter objections and marked as X1. Therefore, the Applicant claims

that the subsequent transfer of the said deed was not in accordance with the law.

Thereafter, the learned Magistrate directed both parties to file written submissions. On
11th August 2017, the learned Magistrate delivered an order dismissing the application
on the basis that the Respondent possessed a valid document to occupy the land under

Deed No. 218 issued by the Land Reform Commission.
It is pertinent to refer to the said portion of the impugned order
Page 278 of the brief,

“@8® yBw-dmoe eBuny ©w¥IDd A 3OB® wewr AW wdBe ded erNdsienie
W53 00O gl Boenw BIe® 0B WD 50D, gom 218 cder BB e Bwised
OB C¢ O@@miwn aldmoemw 00n @88sn e g, OB VBYed DE-QWIDG e

alwoens S8sY Boerw ®E @BOOD.

smes §Bes en)D 08 alWmoens B8 ewiws M EW gen DE.@ adwdw D6 ¢md
86 00n 8DBsTesIC i) 8O&h. YO VEYD BB ACHRLT 0500 wmed emd &
PO @M EE eONEDsT Buws 83Ty H® ©wd BedBO B8 eldwiens e0n Yodn 88w
0 Be® DORO 5 BREE 0On OB, g 218 ¢S 9t® yBw-dmden emBusy wnrd &Y
0o om0 wde 0dn 9 BGhOD wmed mE VYD NG NCOD cvem) DE@ §dwd
spwE 200 B S8, OB Snen® OB comBm W6 o8 gldwmieney B8y Boenw
BDE @RS VOO Bod®m® W08, DEe@ ¢dwdw s0B8m 900 06 ¢¥ndmide 88nY wr50nd
@m0 &8 ewds 06 ¢FBHIMIBY O8O wew 8hEE D857 8g el #B 9CE®
yBFeds »c8.”

Page 6 of 11



The learned Magistrate, without conducting an inquiry to ascertain whether the deed
granted to the Respondent was issued in accordance with the Land Reform Law,

nevertheless concluded that the said deed was valid.

The law requires the Respondent to establish before the learned Magistrate that he was
in occupation of the land described in the schedule to the application under a valid permit
or other written authority of the State. If he fails to do so, the learned Magistrate must
issue an order directing the Respondent and his dependents to be evicted from the land.
In this instance, the Applicant has drawn the Court’s attention to the fact that the land
referred to in the said deed differs from the land described in the schedule. It must be
noted that the summons was issued under Section 6 of the Act in respect of the land
identified in the schedule, where the Respondent was in occupation. This issue was not

considered by the learned Magistrate.

In addition, the Applicant brought to the Court’s notice that the said deed had not been
granted in accordance with the law. When this issue was raised, the learned Magistrate
was required to hold an inquiry. Instead, he simply accepted the deed, stating that it was

a valid document.

Against the said order, the Applicant filed a revision application before the Provincial
High Court of the Western Province, holden at Panadura. By order dated 12th July 2018,
the learned High Court Judge dismissed the revision application on the ground that Deed
No. 218 is a valid document and therefore found no reason to interfere with the order of
the learned Magistrate. The Learned High Court Judge further observed that the
Applicant must challenge the said deed before the District Court.
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Being aggrieved by the aforementioned order of the Learned High Court Judge, the
Applicant has filed this appeal before this court.

The main argument put forward by the applicant was that the Learned Magistrate had
failed to hold an inquiry under section 9 of the said Act, whether the Respondent had a
valid permit or other written authority of the state granted in accordance with any written

law.

In the instant application, the scope of the inquiry before the learned Magistrate under
Section 9 of the Act is to find out whether such a person has established that he is in a
position or the occupation in the land in question upon a valid permit or other written

authority of the state granted in accordance with any written law.

The scope of inquiry that has to be held by the learned Magistrate and the defence that
could be taken up by a person against whom an application has been made have been set

out in Section 9 (1) of the said act, which reads as follows,

"9. (1) At such inquiry the person on whom summons under section 6 has been
served shall not be entitled to contest any of the matters stated in the application
under section 5 except that such person may establish that he 1s in possession or
occupation of the land upon a valid permit or other written authority of the State
granted in accordance with any written law and that such permit or authority is

in force and not revoked or otherwise rendered invalid.” [emphasis mine]
The scope of the inquiry is discussed in the following judgment:

In Muhandiram V. Chairman, No.111, Janatha Estate Development Board (1992) 1 SLR
110 at 112, His Lordship Grero J held that:

“Under Section 9(1) of the State Lands (Recovery of Possession) Act No. 7 of 1979,
the person on whom summons has been served(in this instance, the respondent-
petitioner) shall not be entitled to contest any of the matters stated in the
application under Section 6 except that such person may establish that he is In
possession or In occupation of the land upon a valid permit or other written
authority of the State granted in accordance with any written law and that such
permit or written authority is in force and not revoked or otherwise rendered

invalid
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The said Section clearly reveals that at an inquiry of this nature, the person on
whom the summons has been served has to establish that his possession or
occupation is upon a valid permit or other written authority of the State granted
according to the written law. The burden of proof that fact lies on that particular
person on whom the summons has been served and appears before the relevant
Court. In this case the burden was on the respondent-petitioner to establish the
fact that he had a valid permit or other written authority of the State to occupy
the land which is stated in the schedule to the application of the Competent
Authority.”

In the instant case, the Applicant indicated to the Court that the schedule referred to in
Deed No. 218 and the land described in the schedule to the application are different. It
should be mindful the competent authority has formed the opinion that the land described
in the schedule to the application is state land on the basis that this action was instituted

against the Respondent. I am also mindful of Section 9(2) of the said Act.

(2) It shall not be competent to the Magistrate's Court to call for any evidence from

the competent authority in support of the application under section 5."

When this discrepancy was brought to the notice of this court, the learned Magistrate
should have considered the document tendered by the Respondent, that is, Deed No. 218,
which had a different land, that is not identical to the land described in the schedule. This
dispute on identity can arise for consideration when the party produced written authority

summoned.

When the Applicant informed the Court that the schedule described in the deed differed
from the land described in the schedule to the application, the learned Magistrate should
have considered whether the written authority produced by the Respondent related to the
state land described in the application by conducting an inquiry. Where it did not, the

Magistrate was required to issue an order of eviction in terms of the Act.

This dictum was considered by S.N. Silva J, (as he was then) in CA 1299/87, decided on
14.06.1995. The above judgment was considered by His Lordship Janak De Silva J, in CA
(PHC) APN 29/2016, decided on 09.07.2018, held that,

“The identity of the land can arise for consideration only to the extent of examining
whether the valid permit or other written authority produced by the party

summoned is in relation to the state land described in the application. Where it 1s
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not, the Magistrate must issue an order of eviction in terms of the Act. In C.A.
1299/87, C.A.M. 14.06.1995, S.N. Silva J. (as he was then) held that if the case of
the party summoned is that he is in occupation of another land, then he would not
be ejected from the land he is in occupation upon a writ that will be 1ssued in the

Magistrate's Court.”

The Applicant further contended that, under the Gazette, the land had been vested in
them, emphasizing that once land is vested, the Land Reform Commission has no
authority over it. The Respondent, however, had obtained land from the Land Reform
Commission. The central issue, therefore, is whether the deed in question was granted in

accordance with the Land Reform Law.

This position was considered by His Lordship Mahen Gopallawa J, in Hatton Plantation
PLC V Sri Lanka State Plantation Corporation and others, CA (Writ) No 240/2022
Decided On 27.02.2026, held that,

“Conclusion and Orders of Court

For the reasons set out above, I hold that the 4th Respondent Land Reform
Commission does not have any legal authority over the agricultural and estate
lands vested in the 1st and 2nd Respondents, namely, the Sri Lanka State
Plantations Corporation and the Janatha FEstates Development Board, in terms of

the vesting orders under section 27A(1) of the Land Reform Law”

Nevertheless, the learned Magistrate simply accepted the deed submitted by the
Respondent and formed the opinion that it was a valid deed. The scope of inquiry under
Section 9(1) emphasizes that the person who occupies the said land has to establish that
the written authority of the state, which was granted to him in accordance with any

written law.

In Farook v. Gunewardene, Government Agent, Ampara,1980 (2) SLR 243 at page 246,
Abdul Cader J held that;

“At the inquiry before the Magistrate, the only plea by way of defence that the
petitioner can put forward is "that he is in possession or occupation of the land
upon a valid permit or other written authority of the State granted in accordance
with any written law and that such permit or authority is in force and not revoked

or otherwise rendered invalid. "
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Both the learned Magistrate and the learned High Court Judge had failed to consider that
the land described in the schedule to the application is the same land described in the
said deed No. 218 produced by the Respondent, and they had also failed to consider that
the said deed was in fact, granted to the Respondent in accordance with Land Reform Law
when applicant brought to notice to them that the said deed was not in accordance with
the law. This matter ought to have been clarified by the learned Magistrate through an

inquiry conducted under Section 9 of the Act.

I am of the view that the learned Magistrate ought to have conducted an inquiry to
determine whether the deed was properly granted in accordance with any written law. At
such an inquiry, evidence should have been led to establish the requirement under Section
9 of the Act that the Respondent was in occupation or possession of the land in question
on the basis of a valid permit or other written authority issued by the State. Such an

inquiry would also have resolved the dispute regarding the identity of the land.

Accordingly, I set aside the orders made by both the learned High Court Judge on
12.07.2018 and the learned Magistrate on 11.08.2017, and direct the Magistrate to
conduct a proper inquiry in accordance with Section 9(1) of the State Lands (Recovery of
Possession) Act, in order to determine whether the Respondent holds a valid permit or

other written authority of the State.

Appeal Allowed.

In these circumstances, I direct the Registrar of this Court to communicate a copy and the

original record to the Magistrate Court of Horana.

JUDGE OF THE COURT OF APPEAL

Amal Ranaraja, J.
I AGREE

JUDGE OF THE COURT OF APPEAL
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