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JUDGMENT

Amal Ranaraja, J.

1. The accused-appellant (hereinafter referred to as the ‘appellant’) has
been indicted in the High Court of Anuradhapura in Case No. HC-33-

2015. The charge in the indictment is as follows;

01. On or around the 23rd of May 2011, in Paranagama, Dutuwewa,
within the jurisdiction of this Court, you have committed rape on
one Ratadeni Golle Gedara Sajinika Dulanjani Premarathne, a
person under 18 years of age; thereby you have committed an
offence punishable under Section 364(2) of the Penal Code as
amended by the Penal Code (Amendment) Act No. 22 of 1995.



2. At the conclusion of the trial, the learned High Court Judge has

convicted the appellant of the charge and sentenced him as follows.

i. 14 years rigorous imprisonment and a fine of Rs. 5000.00 with a

term of one year rigorous imprisonment, in default.

Further, the appellant has been directed to pay a sum of
Rs.300,000.00 as compensation to PWO0O1 with a term of 3 years

simple imprisonment, in default.

3. The appellant being aggrieved by the conviction disputed judgement
together with the sentencing order has preferred the instant appeal to

this Court.

Case of the Prosecution

4. PWO1 and PWO04 are husband and wife. At the time relevant to the
incident, they have resided in the Paranagam, Dutuwewa area in the
Anuradhapura district. On the day in question, PW04 has been engaged
in cultivation and freshwater fishing activities. That evening PW04 has
left the residence to attend a drama, accompanied by two other

individuals.

5. PWO1 has remained alone at the house and subsequently gone to sleep.
While she was asleep, the appellant has purportedly entered the house
and committed the offence as detailed in the charge, against PWO1.
PWO1 has stated that she was able to identify the appellant using a
light emanating from a pedestal fan that was operating in the room.
Following this event, a prompt complaint has been lodged with the
police, which has led to the commencement of an investigation. PWO01
has undergone an examination by a Consultant Judicial Medical
Officer, and the resulting medico-legal report has been submitted as

evidence marked X1.



Case of the Appellant

6. The appellant has asserted his innocence, claiming that he has been

falsely implicated in the offence specified in the charge.

Grounds of Appeal

7. When the matter was taken up for argument the learned Counsel
appearing on behalf of the appellant urged the following grounds of
appeal;

[. The learned High Court Judge has failed to adhere to the relevant

legal doctrine in rejecting the dock statement.

II. Has the learned High Court Judge failed to evaluate PWO1’s

testimony in the proper perspective?

8. The appellant has contended that when PWO04 left the house late that
evening he had padlocked the front door and subsequently placed the
key in a location only known to him. Consequently, the possibility of a
third person obtaining the key, unlocking the door, entering the house,
and thereafter committing the offence against PWO1 cannot be

excluded.

9. PWO1 has testified as follows;
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That is, after PW04 departed to attend a drama and padlocked the front

door, PWO1 retired to bed. While PWO1 was asleep, a person has turned
her over on the bed. At that moment PWO1 has identified this person

as the appellant. When PWO1 screamed for help the appellant has

slapped her and subsequently upon silencing her, engaged in penile-

vaginal intercourse with PWO1 against her consent.

Immediately after the incident involving the appellant, PWO1 has gone
to PWO02’s house which was close by. At that location PWO1l has

identified the appellant as the perpetrator;
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11. Additionally, in a statement to Dr. D.L. Waidyarathne, Consultant

12.

Judicial Medical Officer of the District General Hospital of Matale, as

the patient has stated as follows;
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As a result, PWO1 has consistently identified the appellant as the

perpetrator of the offence committed against her.

PWO06, Police Seargent 29806, Jayasinhe Aarachchige Sugath Wilmet
Perera, of the Galenbindunuwewa Police Station, and other officers, as
investigators, have arrived at the scene of the incident referred to in the
first complaint during the early hours of the following morning. Upon

their arrival, they’ve observed that the front door of the house was open.



13.

14.

Although PWO04 had locked the front door before leaving the location,
he too has found investigators already present at the scene, and the

front door of the house open upon his return.

In legal matters the concept of probability plays a crucial role in
establishing the likelihood of events or occurrences surrounding a case.
The test of probability serves as a fundamental principle in evaluating
evidence. At its core, the test of probability involves assessing the
likelihood that certain facts are true based on the available evidence.
For example, a prosecutor must demonstrate, beyond a reasonable
doubt, that an accused committed a crime. This threshold is inherently
linked to the probabilities attached to the presented evidence, where

the likelihood of guilt must significantly outbalance that of innocence.

In the case of Wickramasuriya vs. Dedoleena and Others [1996] 2 SLR
95, F.N.D. Jayasuriya J, has held,

A Judge, in applying the Test of Probability and Improbability relies
heavily on his knowledge of men and matters and the patterns of
conduct observed by human beings both ingenious as well as those who

are less talented and fortunate.

If the contradiction is not of that character the Court ought to accept
the evidence of witnesses whose Evidence is otherwise cogent having
regard to the Test of Probability and Improbability and having regard
to his demeanour and deportment manifested by witnesses. Trivial
contradictions which do not touch the core of a party's case should not
be given much significance, specially when the probabilities factor

echoes in favour of the version narrated by an applicant.”

10



15. Further, in the case of Kamal Addaraarachchi v State [2000] 3 SLR 393,
Yapa J, has held,

“In our view there is no other way to apply the test of probability and
improbability except by considering the yardstick of accepted and
expected behaviour of women in society. In other words, it is the

application of the test of normal human conduct.”

16. As noted earlier, PWO1 has been consistent in stating that the appellant
was the perpetrator of the offence stated in the charge. Further, the rear
door of the house had been locked from inside. There have not been
signs of forced entry as well. The investigators and PW04 have observed
that the front door that was padlocked by PW04 earlier, was open when
they arrived at the scene. It is objectively more probable that the
appellant had gained access by the only unobstructed route. Such
surrounding circumstances make it more probable than not, that the
appellant has had entered the house in which PWO1 was present,
through the front door.

17. A dock statement is considered evidence under Sri Lankan evidence
law, though it carries lesser weight because it is unsworn and not tested
by cross examination. A court cannot assess the dock statement in the
abstract. It must be weighed against the totality of evidence including
the prosecution’s case. If the statement is believed by the Court, it must
be acted upon. If the statement does not compel full belief but raises a
reasonable doubt regarding the prosecution’s case, the accused is

entitled to the benefit of the doubt and the defence must succeed.

18. In the case of The Queen vs. D. G. De S. Kularatne, 71 NLR 529, it was

held as follows;

“..when an unsworn statement is made by the accused from the dock,

the jurors must be informed that such statement must be looked upon

11



19.

20.

21.

22.

as evidence, subject however to the infirmity that the accused had
deliberately refrained from giving sworn testimony. But the jury must
also be directed that (a) if they believe the unsworn statement it must
be acted upon, (b) if it raises a reasonable doubt in their minds about
the case for the prosecution, the defence must succeed, and (c) that it

should not be used against another accused.”

Further, in the case of Sarath vs. The Attorney General [2006] 3 SLR,
Eric Basanayake J, has held,

“One must bear in mind that when a dock statement is considered
anywhere in the judgment, the judge who heard the evidence is aware
of the prosecution case and would always consider the dock statement
while considering the prosecution story. One cannot consider the dock

statement in isolation.”

Under Section 283 of the Code of Criminal Procedure Act No. 15 of 1979
(as amended) the trial judge has a duty to analyse the evidence and
provide clear reasons for accepting or rejecting the dock statement in

the judgement.

In this instance the learned High Court Judge has evaluated the
evidence holistically. He had thereafter decided not to act on the
evidence of the appellant. He has proceeded to reject the evidence of
the appellant. He has stated so and given reasons for doing so. Those
reasons are cogent and are not casual as the appellant has tried to
make out. Therefore, the learned High Court Judge has applied the

relevant legal doctrine when rejecting the dock statement.

In those circumstances I am not inclined to interfere with the

conviction, disputed judgment together with the sentencing order.

12



23. I dismiss the appeal but make no order regarding costs.

Appeal dismissed.

24. The Registrar of this Court is directed to send this Judgement to the

High Court in Anuradhapura for compliance.

Judge of the Court of Appeal

Dr. Sumudu Premachandra, J.

I agree

Judge of the Court of Appeal
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