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JUDGEMENT

B. Sasi Mahendran, J.

The Accused Appellant (hereinafter referred to as ‘the Appellant’) was indicted before the
High Court of Colombo for Possession and Trafficking 10.82 g of Heroin under Section 54
(a) (d) and Section 54 (a) (b) of the Poisons, Opium and Dangerous Drugs Ordinance, No.
13 of 1984, as amended.

At the trial, the prosecution presented evidence through seven witnesses and marking
productions P1-P5 and thereafter closed its case. The Appellant, in his defence, made a

dock statement.

At the conclusion of the trial, the Learned High Court Judge, by judgment dated
31.03.2022, found the Appellant guilty of Possession and Trafficking 10.82 g of Heroin

and imposed life imprisonment.

Being dissatisfied with both the conviction and the sentence imposed by the Learned High
Court Judge, the Appellant preferred an appeal before this Court, articulating the

following grounds in support of their challenge.

1. Learned Trial Judge had misdirected himself with regard to the evaluation of

evidence of the PW 01 Rajakaruna and PW 03 PC Jayaweera.

Page 2 of 7



2. Learned Trial Judge had misdirected himself with regard to lapses and the
discrepancies in the notes made by the Police officers.

3. Learned Trial Judge had misdirected himself with regard to the sanctity of the
production chain, specially with regard to the detection, sealing at the " SEW
Gunaekara pawn shop" , chain of the custody of the productions at the CCD and
the handing over the same to the Govt Analyst.

4. Learned Trial Judge had misdirected himself with regard to the failure of the
prosecution to explain the discrepancies in the pure quantity of the Govt analyst
report and the evidence of the PW 12, the Govt Analyst.

5. Learned Trial Judge had misdirected himself with regard to evaluation of the

defense evidence and the rejection of the same.

I am mindful that the prosecution must establish that the substance recovered from the
accused was transmitted to the Government Analyst without tampering or mixing. This
requirement is crucial because the court relies on the Government Analyst’s report to
determine whether the recovered production falls within the scope of the Dangerous
Drugs Ordinance and to verify its pure weight. Furthermore, the weight of production is

a decisive factor in determining the punishment to be imposed.

The principal grievance raised by the defence was that there exists a significant
discrepancy regarding the recorded weight of the recovered production. It is pertinent to

focus on whether the Learned High Court Judge has considered such a discrepancy.
The facts and circumstances of this case are as follows,

PW 01, SI Rajakaruna, OIC of the Anti-Corruption Unit at Colombo crime divisions,
stated that on 14.07.2015, a private informant of the witness had come to the CCD and
informed him that a person named "Surathal" was trafficking heroin at that time at
"Sirisara Uyana, Wanathamulla," main entrance. After instructing PC61301 Udayanga
to inspect the officers of the team, the witness departed the location at 19:10 hours along
with five other officers. The witness stated that he was the only officer dressed in an
official uniform, while the other members of the team were in civilian attire. I note that

the witness did not mention that he had left the scene together with the private informant.

The informant described the appellant’s clothing as a yellow T-shirt and denim shorts.
However, it was noted that this detail had not been mentioned at the earlier stage. The

witness has described how he reached the place. When they had reached "Sirisara
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Uyana", instantly, PW 01 noticed a person who was standing near the main gate, which
was similar to the description of the informant. The witness testified that after alighting
from the van, he began to chase the appellant. Following the pursuit, the witness and
other officers arrested the appellant. According to the witness, the appellant admitted

that his name was Surathal.

At that moment, the witness observed the appellant attempting to place his hand into the
left side pocket of his trousers. Immediately, PWO1 restrained the appellant’s right hand
and, upon searching, PWO01 discovered a parcel in the appellant’s left trouser pocket.
During testimony, PWO01 further stated that, in his opinion, the appellant was attempting
to throw “something” concealed in that pocket. Upon searching the parcel, the witness
identified that it contained heroin and arrested the Appellant at 19.30 p.m.. PWO01
testified that, immediately following the arrest of the appellant, he made a brief note at
19:40 hours, and he did not prepare a detailed note at Sirisara Uyana because the
environment was not conducive to writing at that time. PW 01 had stated that the parcel,
which was recovered from the Appellant, was put into an envelope and was kept in the

custody of PW 01.

Thereafter, they proceeded to the pawn shop “SEW Gunasekara” for the purpose of
weighing and sealing the recovered parcel. After checking the scale and being satisfied
with its accuracy, the witness measured the parcel and determined that the production

weighed 58.635 grams.
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He further stated that another officer assisted in weighing and further explained why he
had not used his personal scaler. At that location, in the presence of the appellant, the
production was weighed and then sealed. They had returned to CCD at 20.50, and after
entering it under PR No. 47/15, he had handed over to PW 6, PC 58748 Rupasinghe, who

was on reserve duty.
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Upon perusal of the document entered by this witness, it is noted that the weight was
recorded as 51 grams and 635 milligrams. This discrepancy was not corrected by the

prosecution when the witness was giving evidence.

PWO03, PC No. 70177 Lakmal Jayaweera, who accompanied the previous witness,
corroborated PWO01’s evidence regarding the recovery of the production. However, he
contradicted PWO01’s testimony concerning the recorded weight. When the parcel was

weighed, PWO03 recorded the production as 51 g and 635 mg.
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I note that this discrepancy was not corrected by the prosecution.

PWO06, Police Constable No. 58748 Wimal Rupasinghe, testified that on July 14, 2015, at
21:10 hours, PWO01 handed over the production under PR 47/15. Upon examining this
document, it is recorded that the weight of the production was 51 grams and 635

milligrams.

PW12, Government Analyst Umagiliya, testified that upon receiving the production, its
weight was recorded as 51 grams and 737.2 milligrams. He further explained the
procedure by which the production was weighed, detailing the method used to ensure

accuracy.
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According to PWO01, the chief investigating officer sealed and weighed the substance found
in the appellant’s possession, recording its weight as 58.635 grams. PWO03, however,
stated that he recorded the weight as 51 grams and 635 milligrams. PW12 further
indicated that the weight was 51 grams and 7372 milligrams.

The main argument advanced by the Learned President Counsel for the appellant was
that the prosecution witnesses had given differing accounts of the weight of the production
recovered from him. I am mindful that our courts have consistently held that the purpose
of proving the chain of custody in relation to the inward journey is to establish that the
production has not been tampered with. In other words, the item recovered from the
appellant must be shown to be the same production that was ultimately handed over to
the government analyst without any mixing up. During the argument stage, Learned
President Counsel for the appellant specifically highlighted discrepancies regarding the
recorded weight of the recovered production. The prosecution, however, failed to clarify or

resolve this inconsistency.

I am mindful of the observation made by J.A.N. De Silva.dJ., as he was then, in Perera V.

Attorney General 1998 (1) SLR page 378 at page 380:

(13

t is a recognized principle that in a case of this nature, the prosecution must
prove that the productions had been forwarded to the Analyst from proper custody,
without allowing room for any suspicion that there had been no opportunity for
tampering or interfering with the production till they reach the Analyst. Therefore
It 18 correct to state that the most important journey is the inwards journey because
the final Analyst report will be depend on that. The outward journey does not

attract the same importance.”

In the case of Mohammed Kaldeen Mohammed Nilam v. Attorney General CA 98/2002
(unreported), it was held that,

“.. the prosecution cannot escape from the responsibility of proving the inward

journey of the production beyond any reasonable doubt and establish the inward
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Jjourney in order to show that the productions were never tampered with at any
stage of the inward journey which 1s much more significant and relevant than the

outward journey ... "

It is significant to note that when PWO01 gave evidence, the prosecution failed to resolve
the doubt concerning the weight of the recovered parcel. In document PR 47/15, prepared
by PWO01, the weight was recorded as 51 grams and 635 milligrams. However, during his
testimony, he stated the weight as 58.635 grams.

Upon perusal of the impugned judgment, it is evident that the learned High Court Judge
failed to address the discrepancy concerning the weight of the recovered production. This
inconsistency in the recorded weight raises doubt as to whether the learned High Court

Judge properly considered the issue.

I am of the view that this discrepancy creates a doubt whether the production recovered
from the appellant was sent to the Government Analyst. Since the prosecution failed to
establish the chain of custody to prove that the production recovered from the appellant
was in fact the same item sent to the Government Analyst, the question of the inward
journey becomes material. I am of the view that the prosecution has not proved its case

beyond reasonable doubt.

In the light of the foregoing, the conviction and the sentence imposed by the Learned High
Court Judge dated 31.03.2022 are hereby set aside. The Appellant is acquitted and
discharged.

Appeal Allowed.

JUDGE OF THE COURT OF APPEAL

Amal Ranaraja, J.
I AGREE

JUDGE OF THE COURT OF APPEAL
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