IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST REPUBLIC SRI

CA/HCC/028/2021

HC Ratnapura : HCR/116/15

LANKA
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section 331 of Criminal Procedure Code read
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Jayalakshi de Silva SSC for the State
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Argued On: 27.01.2025

Judgment On: 28.02.2025

JUDGMENT
B. Sasi Mahendran, J.

The Accused-Appellant (hereinafter referred to as ‘the Accused’) was indicted before the
High Court of Rathnapura on two charges namely, committing the offence of abduction of
one minor Dodanduwa Waduge Dulani Shanika Senevirathne on 04.03.2010 punishable
under Section 354 of the Penal Code and the offence of rape of the said minor punishable

under Section 364(2) of the Penal Code as amended by Act No. 22 of 1995.

The Prosecution led the evidence through nine witnesses and marking document P1 and
thereafter closed its case. The Accused in his defence made a dock statement. At the
conclusion of the trial, the Learned High Court Judge by his judgment dated 02.02.2021
found the Accused guilty of both the counts and sentenced for the 15t count a fine of Rs.
5000/- (6 months default term) and for the 2rd count 10 years of rigorous imprisonment
and a fine of Rs. 5000/- (6 months default term). In addition, By Order dated 23.02.2021,

a payment of a compensation of Rs. 50,000/- to the complainant was ordered.

Being aggrieved by the afore-mentioned conviction, the sentence of fine and the award of

compensation, the Accused has preferred this application to this Court.
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The following are the grounds of appeal as set out in the written submission of the

Accused.

1. The Learned Judge of the High Court has failed to adhere to the basic principles
of law in delivering the judgment and/or exercise of its judicial discretion when
imposing of a minimum mandatory sentence and imposing the sentence against
the Accused.

2. The Learned High Court Judge has failed to give the benefit of doubt to the
Accused when delivering the judgment and convicting the Accused for the 15t and

20d charges.
The facts and circumstances are that:

According to the testimony of PW1, Dodanduwa Waduge Dulani Shanika Senevirathne
(the prosecutrix), during her stay for the school vacation at her uncle’s place (PW3), she
went to a stream near her uncle’s place to have a bath in the evening on the day of the
incident. While she was having a bath, the Accused approached her and called her. She
has asked why and without replying the Accused has dragged PW1 by her hand to a

manioc cultivation nearby.

When she was dragged away, she started to shout asking for help saying ‘edcoxsisy’.
On page 58 of the brief;
“o3: m80 e WD EDEIED FLEHD WO BOITVEWEY e N3 BwdIw @ ®mee?
GO0 m; ©oyndo.
g 1 @@y Bwoe?
G . @30 O3> Bdo.
Y @DCeBT Bwo B > OYEDd ¢B?
G I WOLSBH WOBIBY W1y H5Ico.”

As per PW1, she was only wearing a ‘@s eod¢’ at that time and the clothes came off when
she was trying to escape from the Accused. Thereafter, she was pushed to the bare land

and the Accused pulled down his shorts halfway and laid on top of PW1’s body.

It should be noted that she never said anything about bringing clothes in the bucket to
the place when the Accused dragged her to the place of the incident.
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According to her, thereafter, the Accused inserted his male organ into her female organ.

While these were happening, she shouted for help.
On page 65 of the brief;
“g: »®0 e WIede § OBewimzm 90O ameE & ¢ed 9EE ©r ©Yde &
20 ed?
G . ®D.
g @@ BwEe & ©ed?
¢ L ©e® oysied BuEr m®ndd.”

She states that there were a few houses near the stream and that the Accused had asked
her not to shout in a low voice. The PW1 states that she tried to escape from the Accused

by fighting.

According to her, her uncle had come there and seen the uncle, the Accused ran away from

the scene.

On page 66 of the brief;
Y Re S WO sedeid 890 0D meE?

G @8 & #1830 @9 wd. B8 uiWm e@ime ACTID @ oo, I o 8 Do,

PW3 has chased behind him to catch him but the Accused has escaped. The PW1 then
wore her clothes, ran back to the house and told the incident to her aunt. She has told her
aunt that the Accused has raped her. Thereafter, the uncle and some other people have

come to the house.

The PW1 states that she had no affair with the Accused before the incident. Later, the
PW1 with her mother and father went to the Rathnapura Police and made a complaint in
the night on the same day. Thereafter, the Police took her to the hospital where she was
examined by PWS8, the Judicial Medical Officer and she divulged the incident to the doctor.

When she was cross-examined, she stated that she stopped going to school after the said

incident.
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As per PW3, Panawela Dewage Lalith Kumara Amaradasa (the uncle of the prosecutrix),
who was supposed to be an eye-witness of the said incident states that on the day of
question, he was at home. He states that the PW1 has come to stay at his house during
her school vacation and on the day of the incident, the PW1 has left the house to go to the
canal (ala) to have a bath. He saw that she had taken the bucket and the clothes.
According to him, the stream is very close to his house. He also admits that there are
houses near his place. Later, since the PW1 has not returned, he has gone in search of her
towards the said canal. But there was no one near the canal. Then he came back and sent
his wife to the stream while staying at the house and his wife returned saying there was

no one.

On page 94 of the brief;
3 B I Bwod By BERw P Emnedd R BDBO godag?
C DI W §oed B
gy & 20edmed B ¢ Awr ACH Bwdowd odne?
G ;00 8w eI !
3 1 @®ndg Bod ?
G e ®00 Bwo
g emned 9cce Bod?
¢ L @®mes 8O
Y aC 0O Bwo® et Bges’?
¢ : ooy Byesy sywr.
3 O O BSed?
¢ ¢ B3ed myr.
g O D¢ Bled.
G i ¢D B3ed myr.
g 5Owey?

¢ god D8esy wdD DR OBIBY Bwo.
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g @®00¢ W Ded?

G . @& DO, 50y OE ©®IDD

g ; ©® BOD @ DD 53535y Buwwo Bwsa?
¢ @D,

g el 0c8 Buslesy o®imde?

G eCE »O8 Bedries.

g e Bedsies’ e®wmde?

G O BedmDr 59535).

g 8esy B® BOD BB ¢ (B @I EAOD P EO WD OO B eewe B3ed?
¢ ®® ewcs 8Ied.

3 : ©BesY D ©®IEND GDC?

G L N BDD ACE O, OB @ ©DO Buwo. EOugy iz @I,

Then PW3 has gone to the stream again and has seen both PW1 and the Accused at the
manioc cultivation. According to him, PW1 had no cloths on her and the Accused had run
away as soon as PW3 went there. As stated by him, the manioc cultivation was 100 feet

away from the bathing place.
On page 97 of the brief;
g #qEeCE 9 O ®D e 8O 6 wy (B B3w OBewimm M EEO emB®ene?
G AC CO 8BO® 9D BeadxDr.dms 8OO ©Bewimm Bedmo.
Y A ®O PRI B IO D13 83 5O emn®ew On Beamde?
¢ a8 100 s®en Beadmdo.
g 1 DO eEeWIOE ¢ e B8ewiEm FeE B 98I0 Bwa?
¢ . 00 BHsY 0w .
g D& B OB @ee® 6mIE God?

¢ L @®edO.

Page 6 of 14



Thereafter, PW3 took PW1 home and later made a complaint to the Rathnapura Police on

the same day.

When PW3 was cross-examined, he admitted the fact that PW1 came to his place only two
weeks before. During the cross-examination, it was suggested by the Counsel for the
defence that PW1 was brought to his place due to a love affair PW1 had with another man
which was continuously denied by PW3.

Those portions were marked as contradictions by the defence.

Further, he stated that PW1 was naked when he saw them and later, PW1 wore her clothe

which was in the bucket.
On page 104 of the brief;
g OmEm0 BHOG Bw BLAw Hrn Buwm 83w Dot @Bewimm 090 andsy o®

BFB®S; ww »Ered O 3w cum BDOC?

gy 8wedde emew®¢ ewtwInsen?

¢ L DERed Byon.

On page 105 of the brief;
g ¢c® emene Bgeni?
¢ 1 8w @dde MFed Agess.
3 DEeewsy @05t @B 00de G LOTHE?
¢ . 0.
g ; OO em 8O ¥ Bwade D BDOL?
¢ . 0.
g : DT B ed e8¢ B} edsIeny?

¢ . maimed »oBed gPowa .
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According to him, the Accused is related to him. Further, the Accused used to come to his
house. It was suggested by the defence that they had made this allegation in order to get
married PW1 to the Accused. Further, the defence proposed that PW3 did not see the
incident but fabricated this story.

According to PW4, Pussawela Hewage Nimal Rathnasiri, there was only 15 meters
between the stream and the manioc cultivation. Further, when he observed the place, “©®

B8O @RDICS eIgds B B 0wt DO B esT mywr.”

Further they observed that, a person cannot see from outside “@? 6 8od ®®zY o>

yloceemd anec «® R BIBwn 0 5H® eesTesy W 388, DOBEOHD e edrydr”

According to PWS8, Mannalage Athula Rathnaweera, the Judicial Medical Officer
examined the PW1 with the assistance of a lady doctor where PW1 stated that on the day
in question when she was coming from the stream, the Accused came after her and took
the towel from her and tied her mouth from the towel. Later, dragged her to the manioc

cultivation and had sex with her.
On page 141 of the brief;

y:d and e §yes o 83 BBs ©0dsTVewsy A2 ©w0nsY  Wom ¢ 0O @BwIne
230 enwrd Busim yeds’e?

G @1 ©0 80w 83ed 2010.03.04 8 ©90e 5.00 © 86 8B00® BwledE &red @®ed eved
8O 000 88sY 53530 ¢8x57 Podd e emenm O wor SedBd ecg 85T Bwr. O
88 @ emed O5I N¢x) B0 Peod Bhusy ¢ ®Bewimm o Byn viedd ®od med
By nDredsy O DE &0 geon B85 3O BE o ®od mRE e g ®OE &
0®® dn Poy BeE §E yma »eG.

This version of the story was not elicited in PW1’s evidence. If she says that her mouth is
tied, raising her voice for help is questionable. Further, the PW3 never mentioned a towel.
When we consider the evidence given by PW1 to the doctor, the police and before the

Courts in totality, her evidence was not consistent.

According to PW8’s observations, PW1 has had several intercourses before this incident

as he observed old tears were there in her vagina.
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Along with the evidence of PW6, the prosecution’s case was closed. Thereafter, defence
was called and the Accused gave the dock statement. In his evidence, the Accused denied

the said intercourse with her.

During the argument, the main defence taken by the Counsel for the Accused was that
this was a fabricated story and the testimonies of PW1 and PW3 are completely

untrustworthy as they contradict each other.

The question before us is whether the stories of PW1 and PW3 are credible and

trustworthy enough to come to a conclusion about the Accused’s guilt.
The question arises concerning the probability of the evidence of PW1 and PW3.

According to PW3, he has gone to the place of the incident twice and also he has sent his
wife to find the prosecutrix. As per PW1, she has cried for help. According to the Police
witness, the place where the incident took place as shown by the PW1 cannot be seen from
the outside or from the footpath. The question arises then as to how PW3 exactly found
the place.

Further, the Police have not seen any sign of struggling on the floor of the said place.

According to PW1, she has left the bucket at the stream but the PW3 has found the bucket

at the scene.
On Page 78 of the brief;
g J owndey @1c® IO e@ime Honi?
G L oWy ae® enBDed Bywr.
g endey 1e® @eE ¢® Bwig?
¢ . 0.
g a8 ewed ¢® Bod?

¢ I ®OeSwnE §on. 8O sudeld OO woFO ded ened 8D, sy ¢ ds @d O evwed
@®B3D0s.

This creates doubt about whether any incident happened at the scene as divulged by the
PW1 and PW3.

Page 9 of 14



A similar incident was considered in the following judgments.
Ismail, J in Wijepala v. The Attorney-General, 2001 (1) 46 in page 58,

“Learned President's Counsel for the appellant submitted, however, that the
testimony of Senaratne was completely untrustworthy and of such poor quality
that a conviction against the appellant cannot possibly be sustained in law. His
testimonial trustworthiness on vital aspects relating to the incident was assailed
in an attempt to cast a doubt even in regard to his presence at the time the

deceased had received the fatal stab injury.

Senaratne stated in his evidence that he took his injured son in a car to the
hospital. The Gramasevaka Jayapala testified that he provided his car for the
purpose and that he himself accompanied Senaratne and his injured son in the car
to the hospital. Although the Gramasevaka testified that Senaratne was known to
him, there is no evidence that Senaratne revealed the identity of the assailant to
him that night or even thereafter. The failure of Senaratne to inform the
Gramasevaka of the identity of the assailant therefore raises a serious doubt in
regard to the presence of Senaratne at the scene of the incident and his claim to
have identified the appellant as the assailant. Applying the test of spontaneity, his

belatedness reduces the weight of his evidence and affects his credibility.

The evidence of Senaratne who was the sole eyewitness to the incident is open to
suspicion. The trial judge has failed to appreciate that his evidence in regard to
the identity of the appellant has not been supported by any other item of evidence.
There is therefore a strong doubt as to the guilt of the appellant and, as such, the
benefit of the doubt should have been given to the appellant. The Court of Appeal
has erred in affirming the conviction without adequately testing the evidence of
Senaratne. For these reasons, I allow the appeal and set aside the judgment of the
Court of Appeal. The conviction and sentence imposed on the appellant by the High

Court are set aside and the appellant is acquitted.”
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Her Ladyship Rohini Marasinghe J. in Kalansuriya Alias Raja v. Attorney General, 2015
(1) SLR 415, held that;

“These facts are not corroborated by the witness's mother, his sister or by Piyal. In

fact, Ak's testimony was directly contradicted by the two of them.

In her testimony, the witness Gnawathie (widow) stated that she did not see AK
before the stabbing She had seen the witness AK only at the time the deceased was
taken to hospital by AK. She also stated in her testimony that AK did not mention
to her about the stabbing incident at any time during that period Strangely, the
witness AK had remained silent with the name of the assailant and the entire
incident of stabbing which he claimed to have witnessed that evening No reason
had been advanced for this abnormal behavior of AK's silence In these
circumstances only rational reasoning that could be given would be that AK had

not seen the stabbing.

It is natural that the first question any reasonable person would ask in these
circumstances would be 'who did this?' It is strange that none of the witnesses
mentioned to each other the name of the assailant, when according to AK the name
of the assailant was known According to these witnesses there was no animosity
between the deceased and the appellant to cause harm to the deceased The witness
Piyal does not state that he met AK at the time the deceased was walking drunk
and abusing Thilina. The witness Piyal also denies that AK had mentioned the
name of the assailant In fact his testimony at pages 129 and 130 of the Brief, was
that AK had not mentioned the name of the assailant or that he saw the stabbing
when AK got into the vehicle to take the deceased to hospital.

The trial court ought to have addressed its mind to all these supportive facts,
before accepting those facts as proved and supportive evidence Therefore, the
evidence of the sole witness AK, we find to be untrustworthy as it was discredited
by the other witnesses The uncorroborated evidence is sufficient for a conviction if
that evidence was not contradicted on material points by other witnesses who were

material witnesses (Vide Sumanasena v Attorney General.”

We further observe the contradictions in PW1’s testimony that she has testified that the
Accused came near the stream and asked her to come. Later, she told PW6 that while she
was coming from the stream, the Accused came after her, took the towel and closed her

mouth. Later, he dragged her to the manioc cultivation. Throughout the evidence, she
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says that she has cried for help, but no one has heard her. She told the doctor that her

mouth was tied with the towel.

We observe that PW1 was not consistent with her evidence. Therefore, we find the

evidence of PW1 untrustworthy.

I am also mindful that as per the PW1, she cried for help when the Accused dragged her
to the manioc cultivation. At the same time, as divulged to the Court, the PW3 and his
wife came towards the stream in search of PW1. Further, PW1 has stated that she tried
to escape by fighting against the Accused.

However, no one has heard the PW1’s cry for help. A prudent man would think this is
improbable in this situation where PW3 was looking for PW1 as she was late to come
home. The PW3 or his wife in this instance would have been cautious and have heard
even a mild sound if there was a cry for help or if PW1 was trying to escape as claimed by

PW1. However, no such indication was made regarding this to the Court.

The question is whether she raised her voice at the time of the incident. It creates doubts
about whether the incident claimed by the PW1 actually happened. The trial judge failed

to consider this evidence.

We are mindful of how PW3 has known the place of the incident as it cannot be seen from
the outside as stated by the Police witness unless he knows the exact place. Also, we are
mindful that according to PW3, there was a bucket with clothes at the scene which
contradicts the evidence of PW1.

When we consider both witnesses together, there is a strong doubt created due to the
discrepancy in the testimonies of the witnesses. We hold that there is a doubt created by
PW1 and PW3 whether the incident took place at the said time. This fact was not
considered by the Learned High Court Judge.

Therefore, we are inclined to consider whether the testimonies of PW1 and PW3 are
improbable. It directly affects the credibility of those witnesses. If so, the Learned High
Court Judge has failed to consider the test of probability regarding the Prosecution’s
version. In the instant application, PW3 and his wife have not heard any sound or cry for

help of PW1.
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Probability in the context of legal matters, is defined as follows:

Sarkar and Monohara, in their book "SARKAR ON EVIDENCE" (Fifteenth Edition) on
page 71, state,

"...probability is meant the likelihood of anything being true, deduced from its
conformity to our knowledge, observation, and experience. When a supposed fact
1s so repugnant to the laws of nature that no amount of evidence could induce us

to believe it, such supposed fact is said to be impossible or physically impossible."

According to E.R.S.R. Coomaraswamy, in "7The Law of Evidence Volume Il Book 02' on
Page 1053,
"The test of improbability has been described as essential inconsistency. There
may be facts which may show it to be impossible or so highly improbable as to

justify the inference that it never occurred."

Furthermore, his Lordship Justice Jayasooriya in Wickremasinghe v. Dedoleena and
others 1996 (2) SLR held that;

“A Judge, in applying the test of probabilities and improbability relies heavily on
his knowledge of men and matters and the pattern of conduct observed by human

beings both ingenious as well as those who are less talented and fortunate.”

This proposition was followed by his Lordship Justice Gooneratne in, Singharam
Thiyagarajah v. AG CA 216/2010 Decided on 10.10.2014 wherein his Lordship held;

“I wish to observe that the realities of life and the testimony of a witness cannot
always be co-related. Nothing is perfect in life and the truth does not surface so
easily as a man so bias could attempt to hide the truth or distort it. The test of
probability needs to be applied and recognized to grapple with normal human

behavior and problems and pave the way for the likelihood of occurrence.”

His Lordship Justice K.M.G.H. Kulatunga in Weweldeniva Kushan Hasantha v. AG
CA/HCC/0061/2023 decided on 17.12.2024, following the judgment of Wickremasinghe v.
Dedoleena and others and held that;

“The credibility of a witness may be impugned by employing the test of probability

and 1improbability, consistency and inconsistency, interestedness and
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disinterestedness and spontaneity and belatedness (Wickremasinghe v. Dedoleena

and others — 1994 2 Sri LR 95). Improbability directly affects the credibility.”

Considering the evidence of PW1, she has cried for help, but no one even her uncle and
aunt who came in search of her during the same period of time did not hear her which is
improbable according to this Court. Thus, the improbability of this incident directly
affects the credibility of PW1. Further, when the evidence of PW1 and PW3 are carefully

perused, significant contradictions can be identified as analysed above.

We note that if the PW3 and his wife had really gone near the stream, they would have

seen the bucket and clothes if we were to believe the PW1’s story.

The Learned High Court Jude ought to have addressed his mind to all these improbable

facts.

Therefore, we hold that the prosecution has failed to prove the guilt of the Accused beyond

reasonable doubt.

For the above-mentioned reasons, conviction and sentence imposed by the Learned High

Court Judge on 02.02.2021 are set aside and the Accused is acquitted.

Appeal allowed.

JUDGE OF THE COURT OF APPEAL

Amal Ranaraja, J.

I AGREE

JUDGE OF THE COURT OF APPEAL
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