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Pradeep Hettiarachchi, J

1.

Judgment

The Accused-Appellant (hereinafter referred to as “the Appellant”) was indicted
before the High Court of Chilaw on three counts of grave sexual abuse during
the period 0of 01.01.2017 —31.07.2017, within the jurisdiction of the Chilaw High
Court, the Appellant by using the Appellant’s genitals on any orifice or part of
the body of a girl below 16 years namely, Purawara Arachchige Sasmitha,
committed an offence of grave sexual abuse, which is an offence punishable
under Section 365B (2)(b) of the Penal Code as amended by the Acts No. 22 of
1996, 29 of 1998 and 16 of 2006.

Upon the Appellant pleading not guilty to the charge, the matter was taken up
for trial. At the conclusion of the trial, the Learned High Court Judge found the
Appellant guilty on the first count of the indictment and convicted him
accordingly. Consequently, the Appellant was sentenced to 11 years’ rigorous

imprisonment. In addition, the Appellant was ordered to pay a fine of Rs.
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200,000/-, in default of which he is to undergo six months’ simple imprisonment.
The Appellant was further directed to pay a sum of Rs. 300,000/- as
compensation to the Prosecutrix, in default of which he is to undergo one year’s
simple imprisonment. The Appellant was acquitted of the 2" and 3™ counts of

the indictment.

3. The grounds of appeal advanced by the Appellant are as follows;

a. The Learned Trial Judge has failed to consider the material infirmities in
the prosecution case and has failed to consider and deal with vital
contradictions/omissions, especially per se in the evidence of the
Complainant, victim child, and inter se between the Complainant and her
mother, and then of the other, which have created reasonable doubts in the

evidence.

b. The Learned High Court Judge has not adequately considered and
evaluated the test of probability, and/or has considered very vital points

incorrectly in this matter.

c. The Learned High Court Judge erred in law in failing to properly consider

and evaluate the entire evidence before her in totality.

4. At the commencement of the trial, the Learned Trial Judge, based on the posed
preliminary questions to the prosecutrix, was satisfied as to her capacity to
understand and respond rationally, and accordingly determined that she was a

competent witness in terms of Section 118 of the Evidence Ordinance.

5. At the time of the alleged incident, PW1, the prosecutrix, was a child of tender
age, being approximately five years of age and a pre-school attendee. It is in
evidence that she regularly travelled to and from the said pre-school in a three-

wheeler, which was driven by the Appellant, together with several other children.
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According to PW1, she was the last child to be dropped off when returning home

from pre-school.

6. According to the testimony of PW1, on the date of the incident, after the
Appellant had dropped off the other children, taken the prosecutrix to his own
residence in the said three-wheeler, at which time she was the sole remaining

child therein.

7. The Appellant purportedly escorted the prosecutrix to his residence. Upon
arrival, the Appellant directed the prosecutrix, who was dressed in her uniform,
to sit upon a bed. It is alleged that the Appellant lowered the prosecutrix’s

undergarment to the level of her knees and proceeded to touch her virginal area.

8. Notwithstanding the occurrence of the said incident, the prosecutrix did not make
an immediate disclosure to any member of her household; however, she revealed

the material facts to her mother on the following day.

9. PWI further testified to a separate incident, stating that the Appellant had taken
the prosecutrix to Kuruppane Beach, traveling past the Ananthaya Hotel, where
her father was employed at the material time. On that occasion, it is alleged that
the Appellant removed his trousers and solicited the prosecutrix to spit on his
penis. Upon the prosecutrix commencing to cry, the Appellant returned her to her

residence.

10. Having regard to her tender age, PW1 was not in a position to competently testify
as to the precise circumstances or reasons for the delay in informing her mother
of the incident. Nevertheless, she consistently maintained in her evidence that

such disclosure was made to her mother on a Friday.

11.Upon being apprised of the aforesaid incident, PW2, the mother of the

prosecutrix, lodged a complaint at the Arachchikattuwa Police Station,
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consequently to which the prosecutrix was admitted to the General Hospital of

Chilaw for medical examination.

12.1t is observed that a substantial number of infirmities have been marked in the
testimony of PW1. Accordingly, it becomes necessary to examine whether such
infirmities materially affect the probative value of her evidence and the degree
of credibility that may be attached thereto, particularly in determining whether a
conviction can be safely sustained on the basis of her testimony alone, bearing
in mind that she was a child of five years at the time of the alleged incident and

about 11 years at the time of giving evidence before the Court.

13. During the cross-examination, PW1 questioned about the alleged incident at the
beach. It was elicited that, in her statement to the Police, she had made no
reference whatsoever to any such incident. Notwithstanding this omission, PW1

firmly denied the suggestion put to her that she had never been to the said beach.

14. Further, it is to be noted that in the statement given to the Police, the prosecutrix
failed to mention several material particulars, namely that the Appellant had
asked her to sit on a bed, sat beside her, lowered her undergarment up to her
knees whilst she was laying on the bed, and thereafter touched her vaginal area.
These infirmities were marked as omissions by the Learned Counsel of the

Appellant.

15.PW1, in her evidence, testified before the court that upon being taken to the
Appellant’s residence, she was asked to lay on a bed by the Appellant. However,
in her statement to the Police, she had stated that she was asked to sit on a chair
“890m @coz’z B (vide 1D1, marked in evidence at page 131 of the
Appeal Brief)

16. Further, the PW1 testified that the Appellant had touched only her vaginal area.
However, in her statement to the Police, she had alleged that the Appellant had

5|Page



CA/HCC/0205/2025

2

touched her breast area. “®e¢’ gafoms/o ¢ic@O WSz @m¢IEr 85O ¢’
(vide 1D2, marked in evidence at page 131 of the Appeal Brief)

17.1t 1s further observed that in her statement to the Police, PW1 had stated that the
Appellant had taken her to his house on three separate occasions, whereas in her
evidence before the Court, she testified only in respect of a single such occasion.
“0® 58w n2Ye00z & ewcod dawmzY Fwo.” (vide 1D4, marked in evidence at
page 133 of the Appeal Brief)

18. According to the brief history recorded by the JMO, it is stated that the Appellant
had touched the prosecutrix over her uniform in the genital region and had kissed
her breast region. (vide 1D5 and 1D6, marked in evidence at pages 133,134 of
the Appeal Brief)

19. Further, PW1 testified that she did not enter the Police Station, and that her
mother alone went inside while she remained outside. Consequently, she asserted

that no statement had been recorded from her personally by the Police.

20. Notwithstanding the significant number of omissions and contradictions marked
in PW1’s evidence, it is observed that she consistently maintained, throughout
her evidence, that the Appellant had subjected her to sexual abuse. In particular,
she did not deviate from her assertion that the Appellant had taken her to his

residence and to the beach and had assaulted her.

“or OO @® S8 &)ed 9V ¢ Bus DO ew¢od ewHwo
BEO H8e;0wz @m0;@d 23e0; DB OO DO 2832807
C O cde weo.
ew¢o0 ewwsr ?
D@4,
F w®yg8en @r0; BwsrVery BwEr @O DO BwOa?
D g Baslesy.

o o@ o @
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g DO Den® BHEO ecwn @® el woEr e;?

C DE.

g 2Be® 0RO & WO yodunw ¢ne;Or BoE DD Bwz) grmcoedd
BDEO® o¢wz 00,01 BawE BDwslesy e8Em 0c;Oz' Hue @ Bwzoo.
& .

g & Oed® IO w0 FHEE OFwo ol »Ew® ocdox 1 HOOs
ezYe?

¢ Yex®&.” (vide page 137 of the Appeal Brief)

21.1t1is pertinent to note that in an offense of this nature, a victim cannot be expected
to recount every detail with photographic memory at trial; such an event
constitutes a deeply traumatic experience, which a child of tender years would
not naturally seek to recollect or preserve with exactitude. On the contrary, there
is often a tendency to suppress or erase such distressing memories with the
passage of time. Consequently, in my opinion, trivial or insignificant omissions
and discrepancies in the testimony of the prosecutrix should not be given undue

prominence.

22.In Sunil vs. Attorney General [1999] 3 Sri LR 191, it was held that;

“[...] Nevertheless, the Court must not be unmindful of the fact that they
are human witnesses and it is a hall mark of human testimony that such
evidence is replete with mistakes, inaccuracies and misstatements.
Though one has to be careful in the assessment of evidence given by the
bribery officers, the Court has to be equally mindful of the fact that the
evidence tendered by human testimony will suffer from certain

deficiencies and defects [...] " (At pg. 193)

23.In particular, the Learned Trial Judge has, on several occasions, observed that
the prosecutrix appeared uncomfortable whilst giving evidence, especially when
questioned regarding the alleged incidents. It is of significance that the Learned

Trial Judge was afforded the distinct advantage of observing the demeanor of the
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witness firsthand, an advantage not available to an Appellate Court. Accordingly,
such observations assume considerable importance, and an Appellate Court
ought not to lightly interfere with findings based on the Trial Judge’s assessment

of the witness’s demeanor.

24. In Alwis vs. Piyasena Fernando (1993) 1 Sri. L R 119, it was held that:

"It is well established that findings of primary facts by a trial Judge who

hears and sees witnesses are not to be lightly disturbed on appeal.”

25. Similar sentiments were articulated in Dharmasiri vs. Republic of Sri Lanka

[2010] 2 Sri. L.R.241, where it was held that:

“Credibility of a witness is mainly a matter for the trial Judge, the Court
of Appeal will not lightly disturb the findings of a trial Judge with regard
to the credibility of a witness unless such findings of the trial Judge are

manifestly wrong.”

26.1In the Court of Appeal decision of Kumar de. Silva and 2 others vs. Attorney
General [2010] 2 Sri LR 169, Sarath de. Abrew J had held that;

“Credibility is a question of fact, not of law. The acceptance or rejection
of evidence of witnesses is therefore a question of fact for the Trial

Judge.”

27.In Ariyadasa V. Attorney General [2012] 1 Sri LR 84, the Court of Appeal held
that;

“Court of Appeal will not lightly disturb a finding of a Judge with regard
to the acceptance or rejection of a testimony of a witness, unless it is
manifestly wrong, when the Trial Judge has taken such a decision after

»

observing the demeanour and deportment of a witness........
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28. Accordingly, in evaluating the evidence of PW1, it is necessary to do so within
the proper context of a child witness. Due regard must be had to the fact that a
child cannot be expected to possess a photographic recollection of events or to
narrate circumstances with precision. On that basis, I shall proceed to consider
the principles governing the evaluation of the evidence of a child witness, as laid

down in the following authorities.

29.Sakar - Law of Evidence — 20th Edition — Volume 02 — page 2808, where it
has been said that “When a minor child witness is giving evidence... the court
has to examine evidence of such child with utmost caution.... In the case of such
evidence, the court has to search for reliable corroborative evidence either orally
or documentary as a matter of prudence after being satisfied that evidence of
such child witness is itself free from infirmity and is sterling sound, in rape cases

it is utmost necessary.”

30. At this stage, it is appropriate to refer to the Indian case of Bhoginbhai Hirjibhai
vs. State of Gujarat (AIR 1983-SC 753 at pp 756-758), often cited in our Courts,

where it was held:

“1) By and large a witness cannot be expected to possess a photographic
memory and to recall the details of an incident. It is not as if a video tape

is replayed on the mental screen.

2) Ordinarily, so happens that a witness is overtaken by events. The
witness could not have anticipated the occurrence which so often has an
element of surprise. The mental faculties therefore cannot be expected to

be attuned to absorb the details.

3) The powers of observation differ from person to person. What one may
notice, and the other may not. An object or movement might emboss its
image on one person’s mind, whereas it might go unnoticed on the part

another:
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4) By and large people cannot accurately recall a conversation and
reproduce the very words used by them or heard by them. They can only
recall the main purpose of the conversation. It is unrealistic to expect a

witness to be a human tape recorder.

5) In regard to exact time of an incident, or the time duration of an
occurrence, usually people make their estimates by guesswork on the
spur of the moment at the time of interrogation. And one cannot expect
people to make very precise or reliable estimates of such matters. Again,
it depends on the time-sense of individuals which varies from person to

person.

6) Ordinarily a witness cannot be expected to recall accurately the
sequence of events which take place in rapid succession or in a short
time span. A witness is liable to get confused or mixed up when

)

interrogated later on.’

31.1 shall now turn to consider the evidence of PW2, the mother of the prosecutrix.
According to her testimony, during the period in which the alleged incident is
said to have occurred, the prosecutrix became the last child to be dropped off in
the evening, owing to the illness of another child who was ordinarily dropped off
after her. This circumstance lends corroboration to the evidence of the

prosecutrix that, at the material time, no other child remained in the said vehicle.

“or 9@202090 wdes OO WE¢ FIHOO Doz

C: @O0 D 0sY eed@niE dwoedf wedOE.

& D020 09;@® @as wrddr FIw¢?

C Ow0 w238 239O epeec 98y B eocmz Sno Hodd sy ;.

& O0002000 ;8 EE ¢29290 200000 2w wEY Dodl¢ &0
8o eweIBn S waredOr 050 enesE w2 Om 23O d?
C S eds anen HO8.
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g D000 & 000 eed8m¢ @IHOO ewco dz¥esy?
¢ Ye®&.” (vide page 154 of the Appeal Brief)

32.Further, PW2 testified as to certain behavioral changes she observed in the
prosecutrix during the alleged incident. According to her evidence, the
prosecutrix, who had previously attended pre-school willingly, suddenly became
reluctant to do so. PW2 also stated that on one occasion, when she attempted to
dress the prosecutrix in a short dress, the latter refused and, in that context,
disclosed that the Appellant had touched her while she was returning home.
Moreover, upon further questioning as to the behavioral changes observed, PW2
stated that the prosecutrix had developed a habit of biting her nails and had
ceased engaging in activities she previously enjoyed, such as dancing after

returning home from pre-school.

“G: 902200200 @cs ¢T1Er @50 et wn meE e et WD) 2y @H¢?
; Den®l ExY O ;@8 @0 eaes wzim.

' Ron @Omesnl &ers IO sesoes?

D Hen®3.

- o@umale & @Dmes?

;80 setdees SO esedoed wxizy Ay 2O,

& 83wy ey BO@D?

O @ 0 O O @ 0

D Don® Gmn BOeD 3w ¢@8r OO e@xISewlS wrim diw; Bac
DO SO escdocs Em0sgad @Bewd® zm g¢liesy me; 6O e
@2Yer WO, S¢r OO 0200 &1 c@z ¢rYcdOO s OO OO @@z
@YYy Oesr 288

& ¢ ¢ & Baco?

C Y@ JO saedd @8 gind @& gon e®@m griesm den Bwslesy
Do, 8O sesees 01 ey @z @O Seso DR BOEs. Hews Sz @)
axYersYer @wrewsy Hows woced Bwcr O wixndr dwaul. JO swdees
Oz 0 BHOD 2@ eew®i o0 FI dew’ @O ®ed ¢eef
0@ ® ¢l BHawro.” (vide pages 157-158 of the Appeal Brief)
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& 0000200 @® ¢0;01 0250 euesE waVzd) ey Bz Dz Fmo¢ Pz Ses
eOmewn 8Ewd Howsews wal?
C ew®E w5 02Oo.

F Den®&. 8 dew® weEr Haezy @iz S,
0O Dew® g;dE 2O¢?
;D 8;.

O28cs ¢;8 & @O0 edmeszw EEwO ¢rwon?

& @ 6 @ G

8 Do 00¢O 98 HOVO ©@12YS0edEwO FHE 3 ¢0d @@2I® eessz’
;0 Oz D@ B¢ 0wz OO, JO esedeed dwo &f @@ mead
e g9ed 9cow #dE Pem® . (vide page 159 of the
Appeal Brief)

33.1t is observed that the prosecutrix had shown certain behavioural changes in her

daily activities.

34. According to the evidence adduced by PW5, Judicial Medical Officer (JMO),
who examined the prosecutrix and observed a reddish discoloration in the upper
half of the hymen. JMO opined that such a finding could result from the
stretching of the hymen due to some form of activity. The JMO further expresses
the opinion that the prosecutrix had been subjected to a form of penetration, and
such a condition was consistent with an occurrence within approximately one
week prior to the examination. Further, PW5 has concluded that a finger was

inserted into the vaginal region.

‘o 9HE D) B senc 0mT;0d p@w¢?

& qwed Sdm godned @ol® &;8 Hexsy sy ¢reed 0wl emic’
e0@0205 868 Haewo. Grwed v 8OEE PYE @O ¢Ic® DDy &3O
08y 8082 ¢ Ew® 02 ey @ 2YE@2 ¢z O 1. Grased 2o
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B8OCw OY¢ Doz wDewsy galm & ¢»0, OF e edded v SsOEW
¢c2IO GiaesY sy rased @¢ @abwws e9@z225 55E B emo.

g 0z gumoced Howeew HOweeww wmozery emeld Oodf
@OeI002¢ B RO Pmwz 986es oz yEOzY¢e?

C D0 80ced Semoenw oewsy w8 @i sedawm Bwiw ¢
8 8O ¢19;® 8O 0®@8;25 o ey @2V E@2 DF e¢@uw e SO,
Do@zY® 15 80 02006 923 8 19 ® SO 2¢® ¢2O® oS e
S i 0sB0n O credzm ¢ 985 ewddd &mi® SO
Sedmoenwd @ &) ¢rm0wd ;800 a &) Grmodwy ¢2mO e,
C: 00den@f BEO glocows 0@ ¢bwed mEw®d gl ¢»
¢C qraed 0wl godnw ¢mnez @O hdm ¢dEca @wdl gednwd
5880 008 0® dodf Howsaw Howeancs HESO 2w 5O5HO¢?
¢ Yen®&.” (vide page 197 of the Appeal Brief)

35.Moreover, and significantly, JMO stated in evidence that the brief history
provided by the prosecutrix is duly corroborated by the medical findings

observed during the medical examination.

‘. &m0 @® ¢0r&s P & ¢ e @B @ PDed Hoween
Onwzn eresecnd¢?

¢ Yen®&.” (vide page 199 of the Appeal Brief)

36. Accordingly, it is noteworthy that the medical findings are in consonance with
and lend corroboration to the brief history given by the prosecutrix, as well as
the physical findings observed on her body, thereby supporting the occurrence

of the alleged incident as narrated by her.

37.Further, the version of the prosecutrix finds support in the testimony of the chief
investigating officer, PW4, IP Samarathunga, who stated that, subsequent to the
lodging of the complaint, the prosecutrix herself identified the Appellant’s

residence as the scene of the alleged offence when she was taken to the scene
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accompanied by four other police officers. There was no evidence that the victim
had ever been to the appellant’s residence prior to this incident. Accordingly, had
she not been taken to the appellant’s residence, there would have been no means
by which a child of her age could have identified or shown the police the

appellant’s residence.

‘g P/@wr @@ e @sOs covery wE)orzYe?
c: 88> ¢i8w S8 @@® edhmnw @sz¥Or ¢zrz.” (vide page 207 of the
Appeal Brief)

38. Although the prosecutrix testified that her mother had made a statement to the
Police, according to the evidence of PW3, WIP Sandamali, who recorded the
statements of both the prosecutrix and her mother separately, stated during the
cross-examination that her mother did not prompt or influence the prosecutrix in
giving her statement. She further confirmed that the statement of the prosecutrix

was made voluntarily and independently by her.

“G: Po8ws 0® gmoaw Oz WO WET¢ B dmed HSodd
¢i8wed Gmoaw w9y »odE?

& ¢bwed gmomw ¢S @ w@» ¢lwed man SOl oz
Dowres.

g ¢8wed @On H w¢ O& edmed.

c ®O o FSed my ;.

c: @8 oodf emcwne?

C: @8 @570 EDEOO Howz edsmwem Sslmom&s ¢iSw @ ©0wd
dews @ s@o gma wdozY meo.” (vide pages 223-224 of the Appeal
Brief)

39. According to the investigation, it was revealed that there existed a monetary
dispute between the prosecutrix’s parents and the Appellant arising from the non-

payment of certain sums due in respect of transport provided by the Appellant in
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40.

41.

42.

43.

his three-wheeler. In this regard, PW7, a retired WPC, testified that the parents
of the prosecutrix were required to pay a sum of Rs. 300/-, together with an

outstanding amount of Rs. 2000/-, to the Appellant as arrears.

However, it is difficult to accept that the parents of the prosecutrix would have
gone to the extent of fabricating such serious allegations, merely on account of
a relatively trivial monetary dispute. There is no material placed before the court
to suggest that the said dispute, by itself, was of such gravity as to motivate a
false implication of the Appellant in a grave sexual offence. Accordingly, the
nature of the allegation is of such seriousness that it is wholly improbable that it

would have been fabricated for the recovery of a small sum of money.

In these circumstances, I find no misdirection on the part of the Learned Trial

Judge in evaluating the evidence of the prosecution witness.

Upon consideration of the foregoing factual and legal context, I find no departure
from the findings of the Learned Trial Judge. In these circumstances, the
conviction of the Appellant on Count 1 is affirmed. It is further directed that the
sentence imposed on the Appellant by the Learned High Court Judge shall run,

from the date of conviction 1.e., from 23.06.2025.

Accordingly, the appeal is dismissed.

Judge of the Court of Appeal

P. Kumararatnam, J

I agree,

Judge of the Court of Appeal
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