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1] The Accused is charged with the following single count of murder;

e Count 01:- On or about 05/06/2017, the Accused was indicted in the

High Court of Rathnapura on a charge of committing the offence of murder

of Don Nirosha Kumari, an offence punishable under Section 296 of the

Penal Code.



2] After a lengthy trial, he was convicted and sentenced to death on 05/11/2024.

3] Being aggrieved; the Accused Appellant prefers this appeal on the following
grounds (Vide: Paragraph (&) of the Petition of Appeal dated 05/11/2024);

1. The contradictions among the evidence presented by the Prosecution were

not taken into consideration by the learned High Court.

2. The submission/alibi of the Defense was not taken into consideration by

the Learned Court.

3. The weaknesses and unreliable nature of the Prosecution's evidence were

not directed to the attention of the Learned Judge.

4. Delivering a judgement contrary to the evidence presented.

4] The Prosecution’s principal evidence was the eyewitness testimony of PW 02,
the deceased’s aunt, who stated that she saw the Accused, the deceased’s
husband, repeatedly stabbing the Victim with a knife from approximately 20 feet
away while she cried for help. The Victim subsequently succumbed to her
injuries while being taken to hospital. The Accused was later arrested near the
scene wearing a blood-stained shirt and with an injury to his hand. The
Prosecution further relied on the evidence of the investigating officers, the
recovery of the broken knife, blood-stained clothing and other exhibits, and the
evidence of the JMO, PW 09.

5] The medical and forensic evidence substantially corroborated the eyewitness
account. The JMO identified eight injuries, including several defensive wounds,
with one wound being a deep V-shaped stab wound penetrating the chest,
fracturing the sixth rib and damaging the pericardium, right ventricle of the
heart, diaphragm and liver, resulting in massive internal bleeding and rapid

death.



6] The cuts found on the Deceased’s clothing were also consistent with the
injuries. Forensic examination established that DNA/blood evidence connected
the Deceased with the recovered knives, fingernail clippings and relevant

clothing.

7] Although the Defence challenged discrepancies in descriptions of the clothing,
and the failure of PW 02 to describe the knife in detail, the Court found these
matters insufficient to undermine the Prosecution case. Applying Section 134 of
the Evidence Ordinance and relying on Sumanasena v Attorney-General
(1999) 3 Sri LR 137, the Court accepted PW 02’s evidence as credible and found

that the medical, forensic and circumstantial evidence materially corroborated

her testimony.

8] The Trial Court also considered that the Accused, in his unsworn dock
statement, denied the killing and claimed that he had confronted his wife over a
suspected relationship with her uncle, after which an unknown person struck
him unconscious and he later regained consciousness in police custody. The
Court considered the evidentiary value of the dock statement with reference to

Ganganath v Attorney-General [1995] 2 Sri LR 373, which recognizes its

limited weight because it is not given under oath or subjected to cross-

examination, while also considering Angage Prela v OIC, Police Station,

Kandy [1998] 1 Sri LR 295, under which such a statement may nevertheless be

acted upon if it creates reasonable doubt.

9] In determining whether the offence amounted to murder under Sections 293,
294 and 296 of the Penal Code, the Trial Court considered the nature, force and
location of the injuries and the deliberate targeting of vital organs. thus, the

learned High Court Judge convicted him for the charge of murder.



10] In the argument, the Learned Counsel for the Appellant contended that the
lethal weapon was not shown to the eyewitness. He said under section 114 (f)
“that evidence which could be and is not produced would if produced, be
unfavourable to the person who withholds it” and the eyewitness was 25 feet
away thus, if the knife was shown she could not have identified. Further he
contended that the Witness said that the Deceased was in a pink color Punjabi
kit, but only top part was shown, not the bottom part. He said at the Magisterial
Inquiry, the Witness has said white skirt. Thus, according to this it is

questionable whether the eyewitness-Anulawathi actually saw the incident.

11] I now consider the material part of the Witness. At the trial she asserted;
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12] This is clear cut evidence that the Accused Appellant stabbed the Deceased
several times. This evidence tallies with the medical evidence. Thus, not showing
the knife and the bottom part or contradictions of the clothes are minor
discrepancies in the proceedings, cannot create a reasonable suspicion. The
pattern of the inflicted injuries clearly shows the murderous intention of the

Accused.

13] The Prosecution’s case relied primarily on the testimony of a single
eyewitness, Anulawathie (the Victim’s aunt), who stated that she saw the
Accused stab the Victim from about 20 feet away. The Defence specifically
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contended that the Prosecution failed to show the alleged murder weapon (P2)
or crime scene photographs to the eyewitness, produced only the Victim's upper
clothing, withheld a CD containing crime scene photographs from the
indictment in violation of Section 162 of the Criminal Procedure Code, and failed

to call the only other listed eyewitness to testify.

14] Section 162 of the Criminal Procedure, as amended enacts that every
indictment for trial in the High Court must contain a list of Witnesses the
Prosecution intends to call, alongside a list of documents. The Defence said that
it breaches the fundamental rule of fair trial. It should be noted that the CD was
not listed and the learned State Counsel replied since it (Photo CD) was not given

to the Attorney General who drafts the indictment, it was not listed.

15] The Defence relied on Wijepala v. The Attorney General [221] 1 SLR 46,

and contended that the Accused was denied a fair trial. This case established
that the Prosecution's failure to disclose or produce the "first information" (such
as a police statement made by a material Witness) impairs an Accused person's
right to a fair trial under Article 13 (3) of the Constitution. It is to be noted that
in the case of Sudu Banda v. The Attorney General [1998] 3 SLR 375, the

Court of Appeal ruled that the non-production of a listed weapon (the physical
production) at trial is not fatal to the Prosecution's case if there is reliable,
sufficient oral testimony and circumstantial evidence to establish the crime.
Thus, I am of the view that the productions not shown to the material Witness
cannot be taken as a fatal failure since the eyewitness is cogent on the main

facts.

16] The Defense challenges the credibility of the sole eyewitness, highlighting
significant factual contradictions regarding the attire of both the Deceased and
the Accused. While Anulawathie claimed the Victim was wearing pink shirt and
pink trousers (pyjamas), Inspector Chintaka Mayadunne and the Magistrate’s
Inquest Report indicated she was dressed in a long sleeve blouse and a skirt.

Furthermore, Anulawathie testified that the Accused was wearing a white shirt
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and a sarong, whereas Chief Police Inspector Sugath Senawirathana, who
arrested the Accused, recovered and marked the blue T-shirt and denim trousers
as evidence (marked P4 and P5). The Defense argues these discrepancies create
reasonable doubt as to whether Anulawathie actually witnessed the crime,
making it unsafe to base a conviction on her testimony. Thus, the question was

whether the eyewitness actually saw the incident?

17] It is to be noted that the part of the deceased clothes was shown to the
eyewitness Anulawathi and she identified it. It was marked as P1. Proceedings

shows;
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18] Police Officer, also, in his evidence mentioned that the deceased had worn a

pink colour jacket for the top part. He noted;
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19] There is no contradictions marked from the eyewitness. However, a single
omission was marked. The eyewitness firmly confirmed that she saw the

incident. She said;
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20] It should be noted that the State Counsel reserved the right to call the

eyewitness to call again as below to identify the weapon.
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21] However, she (eyewitness) was not called, to identify the knife. I do not see
any prejudiced caused to the Accused by not producing the weapon. However,
the knife was shown to the JMO and he identified at the later stages of the trial.

Thus, this cannot be a material discrepancy in the proceedings. It shows;
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22] I now consider the judgement of the learned High Court Judge. She has
considered the factual evaluation and in drawing adverse conclusions from the

Accused's post-incident behavior. She noted;
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23] Thus, the Defence of alibi cannot be succeeded. This stance is proved by the
dock statement of the Accused that he was in the crime scene soon after the

incident and police arrested him. He said from the dock;
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24| In the dock statement he admitted that he chased the Deceased and held

her by the shirt collar and one assaulted him. He said he cannot remember
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thereafter. In the same dock statement, he has submitted the mitigation if he

convicted that leniency be shown.

25] The contention of the Defence that the learned Trial Judge wrongly treated
the Accused's failure to take the Deceased to the hospital and him remaining at
the scene as circumstantial evidence of guilt. However, in totality of evidence
that the subsequent conduct of the Accused can be a fact to consider the guilt.
The Defense submits that remaining at the scene demonstrates a lack of flight,
which is inconsistent with the guilty conduct, particularly given the Accused's
statement that he was knocked unconscious by a blow to the neck. But one
considers this dock statement against the eyewitness’s testimony, it disproves
that he was knocked by a hit and unconscious rather supports that the Accused
was in the crime scene and cements that he stabbed the Deceased to death. The
eye witness, Anulawatthi said after the stabbing, one kicked the accused, which

he fell. (ay dOFeomens 88EE @®wd YD 885Y. 88z 01OV 88wl e®wl B8Hew.)

This version totally tallies with the dock statement as he was hit by someone.

26| The Learned Counsel contended that the investigation was mishandled by
the police thus it is unsafe to convict the Accused on such evidence. He
mentioned the O.J. Simpson murder case which destroyed the credibility of
physical evidence and led to an acquittal. In that case, the famous phrase

associated with O.J. Simpson's murder (The People of the State of California

v. Orenthal James Simpson, Case No. BA097211 (Los Angeles County

Superior Court) trial was that "If it doesn't fit, you must acquit". It was purely on
circumstantial evidence. However, in this case purely on single eyewitness. The

facts of that case totally misfits to this case.

27] This case is solely based on a single solitary Witness, that is Anulawathi. As
noted above, she has clearly seen the stabbing by the Accused. Not only that,
the Deceased has pleaded Anulawathi that she be admitted to a hospital soon.
(©90 @edBBmec Oz wsim HODSE BOeD.)

)
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28] In the case of Wijepala V. Attorney General[2001] 1S.L.R. page 46, at page

57, Court observed;

"Senaratne who was the sale eye witness has thus been cross- examined
on vital aspects relating to the incident and doubts have been raised in
regard to his presence at the scene. Section 134 of the Evidence Ordinance
lays down a specific rule that no particular number of witnesses shall in
any case be required for the proof of any fact, thus attaching more
importance to the quality of evidence rather than the quantity. The evidence
of a single witness, if cogent and impressive, can be acted upon by a Court,
but, whenever there are circumstances of suspicion in the testimony of such
a witness or is challenged by cross-examination or otherwise, then

corroboration may be necessary”

29] In the case of Sumanasena V. Attorney General [1999] 3 SLR 137, it was

held that evidence must not be counted but weighed and the evidence of a single

Witness if cogent and impressive could be acted upon by a court of law.

30] When I go through the judgement, the learned Trial Judge has analysed the
evidence as a whole and made the conclusion. I cannot see any error in that. In
the case of Fradd V. Brown & Company Ltd. 20 N.L.R. Page 282, the Privy
Council held;

"It is rare that a decision of a judge so express, so explicit, upon a point of
fact purely, is over-ruled by a Court of Appeal, because Courts of Appeal
recognize the priceless advantage which a judge of first instance has in
matters of that kind, as contrasted with any Judge of a Court of Appeal,
who can only learn from paper or from narrative of those who were present.
It is very rare that, in question of veracity, so direct and so specific as these,

a Court of Appeal will over-rule a Judge of first instance"
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31| Further in Dharmasiri vs. Republic of Sri Lanka [2010] 2 SLR 241, it was
held;

"Credibility of a witness is mainly a matter for the trial Judge. Court of

appeal will not lightly disturb the findings of trial Judge with regard to the
credibility of a witness unless such findings are manifestly wrong. This is
because the trial Judge has the advantage of seeing the demeanour and

deportment of the witness..." [Emphasis is added]

32] In the case of Mahathun and Others vs. The Attorney General [2015] 1
SLR 74, the court held with regard to the credibility of the Witness as;

“1)...

2)...

(3)...

(4) Where evidence is generally reliable, much importance should not
be attached to the minor discrepancies and technical errors.

(5) The Court of Appeal will not lightly disturb the findings of a trial judge
with regard to the acceptance or rejection of the testimony of a witness

unless it is manifestly wrong.” [Emphasis is added]

33| Thus, it is a matter for the Trial Judge to consider the credibility. The learned
Trial Judge has accepted the evidence of the eyewitness Anulawathi. Her
evidence is supported by the police evidence and the medical evidence and
findings. The alleged inconsistencies regarding the clothing worn by the Victim
and the Accused are not vitiating the credibility of the Witness. When the
stabbing happened in front of her, can a Witness remember the clothes of the
Deceased and the Accused. 1 hold that these discrepancies are minor and
natural given the trauma of the event. Anulawathie consistently identified the
pink top worn by the Victim which matched the Judicial Medical Officer's (JMO)

physical examination and correctly identified the Accused as the assailant who
14



leaped from a window and stabbed the Victim multiple times. Her testimony is
directly corroborated by forensic evidence showing the Victim's blood on the
knife blade and the JMO's medical findings regarding the nature of the stab

wounds.

34| It is true that there is a non-compliance with Section 162 of the Criminal
Procedure Code requirements, that a CD containing 105 crime scene
photographs was not formally produced during trial. However, the Respondent
affirms that copies were provided to the Defense during initial proceedings and
that the Prosecution simply chose to rely on the direct, physical findings of the
JMO and eyewitness testimony instead. Since the Defense never made an
application to have the photographs produced in court, and because direct
physical examination by medical experts carries greater evidentiary weight than
photographs, the Respondent submits that no prejudice was caused to the
Accused and his right to a fair trial remained intact. I do admit when direct,
physical findings are available, the Prosecution has the prosecutorial discretion
to choose to what evidence to be produced and what production to be produced
and what evidence to be relied upon. Thus, I hold there is no miscarriage of

justice nor fair trial had been denied to the Accused.

35] I hold that the minor discrepancies (such as distance measurements) do not
diminish the eyewitness's account of the marital disputes and the stabbing,
which was further confirmed by injuries to the Accused’s left palm consistent
with a slipping knife. On the other hand, the Accused Appellant’s defense of total
denial where he admitted to an altercation (someone knocked him at the crime
scene, then why was he knocked down) and previously his suspicions of the
illicit affair with the uncle and the Deceased, proves the Prosecution version and

his uncorroborated dock statement failed to create reasonable doubt.
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36| For the aforesaid reasons, I hold there are no substances in this appeal.

Appeal is dismissed. Sentence is affirmed.

JUDGE OF THE COURT OF APPEAL
AMAL RANARAJA J.

I agree

JUDGE OF THE COURT OF APPEAL

16



