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. The Accused-Appellant (hereinafter referred to as the Appellant) was indicted
before the High Court of Ratnapura along with one Hathwelthotage Randika (the
2nd Accused) under Sections 102 and 113B read with Section 296 of the Penal
Code, for abetting and conspiring to commit the murder of Rajapakshalage
Gamini Rajapakshalage alias Shantha, and for committing the murder of the said

Gamini Rajapaksha, an offence punishable under Section 296 of the Penal Code.

. The 2nd Accused was also indicted for aiding and abetting the Appellant in

committing the murder of Gamini Rajapaksha.

. The learned High Court Judge acquitted the 2nd Accused of all charges. The
Appellant, however, was convicted on the second count and sentenced to death.
This appeal has been preferred against the said conviction and sentence. The

prosecution case rested solely on circumstantial evidence.

. On behalf of the prosecution, nine witnesses, namely PW1, PW2, PW3, PW4,
PW8, PW9, PW12, PW13, and PW16, testified at the trial. The Appellant and the
2nd Accused opted to make dock statements.

In the appeal, the following grounds were urged by the Appellant in impugning
the judgment of the learned High Court Judge.
a. The circumstantial evidence led at the trial was insufficient to sustain a
conviction.
b. There was no proper identification of the Appellant.
c. The learned High Court Judge had erroneously placed an unwarranted
burden on the Appellant.
d. The recovery made under Section 27 of the Evidence Ordinance was not

evaluated in its proper perspective.

. The deceased and the 2" Accused were husband and wife. The Appellant had an
illicit affair with the 2" Accused. About a month prior to the alleged murder, the

2" Accused had eloped with the Appellant.

It is noteworthy that none of the witnesses who testified on behalf of the

prosecution had witnessed the commission of the alleged murder. Hence, the
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10.

11.

12.

prosecution relied entirely on circumstantial evidence to establish the charges

against the appellant.

The prosecution case rests entirely on circumstantial evidence, as there was no
eyewitness who saw the appellant shooting the deceased. The paramount
question, therefore, is whether the circumstantial evidence adduced by the
prosecution is sufficient to establish the guilt of the appellant beyond reasonable
doubt.

It is a well-settled principle that a conviction may lawfully be founded on
circumstantial evidence, provided that the circumstances relied upon are cogently
and firmly established, are consistent only with the hypothesis of the accused’s

guilt, and exclude every reasonable hypothesis of innocence.

In other words, the circumstances from which the conclusion of guilt is to be
drawn must, in the first instance, be fully and conclusively established.
Furthermore, all such established facts must be consistent only with the
hypothesis of the accused’s guilt and must exclude every reasonable hypothesis of

innocence.

To elaborate further, there must be a chain of evidence so far complete as not to
leave any reasonable ground for a conclusion consistent with the innocence of the
accused and it must be such as to show that within all human probability the act
must have been done by the accused. It is therefore appropriate, at the outset, to

consider the principles of law governing circumstantial evidence.

It is well settled that when a conviction is based solely on circumstantial evidence,
such evidence must satisfy certain essential tests before it can be relied upon. The
circumstances, when taken together, must form a complete and unbroken chain
pointing unequivocally to the guilt of the accused and must be inconsistent with
any reasonable hypothesis of innocence. In other words, the proved circumstances
should be of a conclusive nature and tendency, excluding every possible inference
except that of the accused’s guilt. This principle has been affirmed in several

landmark cases.
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13. In King v. Appuhamy (46 NLR 128), the court held that

I. "In order to justify the inference of guilt from purely circumstantial
evidence, the inculpatory facts must be incompatible with the
innocence of the accused and incapable of explanation upon any

other reasonable hypothesis than that of his guilt.”
14. Similarly, in Podisingho v. King (53 NLR 49), it was emphasized that

"in a case of circumstantial evidence, it is the duty of the trial Judge to
tell the Jury that such evidence must be totally inconsistent with the

innocence of the accused and must only be consistent with his guilt."

These decisions underscore the necessity for circumstantial evidence to

exclude every reasonable hypothesis except that of the accused's guilt.

15. Furthermore, in Nandasena v. The Republic of Sri Lanka (1994) 3 SLR 175, the
court reiterated that

“In a case which turns on circumstantial evidence it is essential that the
trial judge should explain clearly to the jury that circumstantial evidence,
if it is to support a conviction, must be altogether inconsistent with the

accused's innocence and explicable solely on the hypothesis of his guilt”

16. In Don Sunny Vs Attorney General [1998] (2) Sri.L.R. 1 it was held that:
When a charge is sought to be proved by circumstantial evidence the
proved items of circumstantial evidence when taken together must
irresistibly point towards the only inference that the accused committed
the offence.
On a consideration of all the evidence the only inference that can be
arrived at should be consistent with the guilt of the accused only.
2. If on a consideration of the items of circumstantial evidence if an inference
can be drawn which is consistent with the innocence of the accused, then one

cannot say that the charges have been proved beyond reasonable doubt.
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17.

18.

3. If upon a consideration of the proved items of circumstantial evidence if the
only inference that can be drawn is that the accused committed the offence
then they can be found guilty.

The prosecution must prove that no one else other than the accused had the
opportunity of committing the offence, the accused can be found guilty only
and only if the proved items of circumstantial evidence is consistent with their

guilt and inconsistent with their innocence.

In Krishantha De Silva vs The Attorney General [2003] (1) Sri.L.R, 162 it was
held inter alia that:

Circumstantial evidence can be acted upon only if from the circumstances relied
upon the only reasonable inference to draw is the inference of guilt. If the
circumstances are consistent both with guilt and with innocence then the case is
not proved on circumstantial evidence.

Per Edirisuriya, J.

The hypothesis of innocence must be excluded by the circumstance relied upon
and the circumstances must point to one conclusion alone, i.e. the guilt of the

accused"

Sir Alfred Wills in his book "Wills' Circumstantial Evidence' (Chapter VI) lays
down the following rules specially to be observed in the case of circumstantial

evidence:
(1) the facts alleged as the basis of any legal inference must be clearly
proved and beyond reasonable doubt connected with the factum

probandum;

(2) the burden of proof is always on the party who asserts the existence

of any fact, which infers legal accountability;

(3) in all cases, whether of direct of circumstantial evidence the best

evidence must be adduced which the nature of the case admits;

(4) in order to justify the inference of guilt, the inculpatory facts must be

incompatible with the innocence of the accused and incapable of
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19.

20.

21.

22.

explanation, upon any other reasonable hypothesis than that of his

guilt; and

(5) if there be any reasonable doubt of the guilt of the accused, he is

entitled as of right to be acquitted.

This reinforces the standard that circumstantial evidence must lead to an
inescapable conclusion of guilt. Therefore, in evaluating the sufficiency of
circumstantial evidence in the present case, this Court must ensure that the
circumstances adduced are consistent with the guilt of the Appellant and exclude

any reasonable hypothesis of innocence.

It is with these legal principles in mind that | proceed to consider the present
appeal. The first ground of appeal is that the circumstantial evidence adduced at
the trial does not warrant a conviction. As emphasized in the aforementioned
authorities, where a conviction is sought to be founded solely on circumstantial
evidence, the only reasonable inference that must be drawn from such evidence is
the guilt of the accused, and all other possible inferences must be inconsistent

with his innocence.

The first witness called by the prosecution was Palihawadana Arachchilage
Piyasena (PW2). On the day of the incident, he saw the deceased lying in the
compound of his house. Other than seeing the body of the deceased in the
compound, this witness had not observed anything of material relevance to this

case.

The next witness who testified on behalf of the prosecution was Rankiri
Pathirannehalage Pathirana (PW1). The deceased was the son of his mother’s
younger sister. On the date of the incident, PW1 was loading logs into a lorry that
was parked about 150 meters away from the deceased’s house. Thereafter, he had
a bath and was on his way home, passing by the deceased’s house. Upon reaching
home, his son ran towards him and shouted, “mxexf, Drkess O SEI eI Do.
€O w5 ;. e@imwedd @0 vew I I eWOWO BT Doedesod
©6nED evBwsI.”

6|Page



CA/HCC/0091/2023

23.

24,

25.

26.

Thereafter, he rushed to the scene with one of his workers and saw PW2 near the
body of the deceased. By using PW2’s torch, the witness identified the deceased.
According to his evidence, the body was lying on the by-road close to the
deceased’s house. However, this witness did not make any attempt to examine the
injuries on the deceased but immediately proceeded to the Kalawana Police
Station to make a complaint. The witness further stated that about four days prior
to the incident, the deceased had informed him that he had filed a divorce action,
as his wife, who is the 2" Accused in this case, was having an illicit affair with
the Appellant. He further stated that during that period, the deceased was living
alone at his residence. When the witness returned from the Police Station, the

body had already been taken to the Kalawana Hospital.

The 2" Accused is the daughter of PW1’s wife from her first marriage. According
to the evidence of PW1, the 2" Accused had been separated from the deceased
during the relevant period. He further stated that on the date of the incident, the
Appellant, the 2" Accused, and the child of the 2™ Accused visited his house and
left around 5.15 p.m. According to his evidence, the deceased and the 2" Accused
were having matrimonial disputes, and on one occasion, the 2" Accused came to
his house and stated that she would throw acid on the deceased and thereafter
commit suicide by consuming poison. About ten days after that incident, the 2"
Accused had made a complaint to the Police and subsequently came to this

witness’s house, where she stayed with the Appellant.

PW 3, Upul Pushpa Kumara, is the son of PW 1, Karunarathna. On the date of the
incident, he was at a friend’s house, located about 250 meters from the deceased’s
residence, playing carrom around 7.45 p.m. Suddenly, he heard someone shouting
from the direction of the deceased’s house and believed it to be the deceased. He
immediately ran towards that direction carrying a torch. While running towards
the deceased’s house, he observed the Appellant and another person running away
from that direction. Although the second individual could not be identified, the
witness categorically identified the Appellant. He further stated that at that time,

the Appellant was wearing a black T-shirt and a black trouser.

When he reached the deceased’s house, he saw the deceased lying on the floor

and noticed a strong smell resembling acid. Some of his friends also arrived at the
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27.

28.

29.

30.

scene shortly thereafter. According to the witness, the deceased was screaming in
pain, but when he called out to him, the deceased was unable to respond. The
witness then ran back to his residence and informed his father of the incident.
Two days later, he made a statement to the Kalawana Police.

However, the witness admitted that he did not disclose all that he had seen to his
father, but only mentioned that the deceased was lying on the floor and that there
was a smell similar to acid. When questioned as to why he did not inform his
father that he had seen the Appellant at the scene, the witness explained that he
was frightened at that time. It also transpired that the witness was approximately
16 years of age at the time of the incident.

In her judgment, the learned High Court Judge placed considerable reliance on the
knife recovered under Section 27 of the Evidence Ordinance and drew an adverse

inference against the appellant based on that recovery.

However, there is no conclusive proof that the knife marked as P12, recovered
under Section 27 of the Evidence Ordinance, was in fact the weapon used to stab
the deceased. Therefore, even in the absence of an explanation from the Appellant
as to how he became aware of the location where the knife was concealed, no
adverse inference can be drawn against him. The evidence of the Judicial Medical
Officer has not conclusively established that the injuries found on the body of the
deceased were caused by the knife marked as P12. He merely stated that the
injuries observed on the deceased could have been inflicted by a sharp-cutting
weapon similar in nature to the weapon marked as P12. However, no significant
marks or imprints consistent with the knife were observed on the injuries of the
deceased. More importantly, no bloodstains or any other material linking the knife

to the murder were found on it.

Nevertheless, in his judgment, the learned High Court Judge concluded that there
was a high probability that the knife marked as P12 was used to commit the
murder and that, in the absence of any explanation by the appellant, the recovery
made under Section 27 of the Evidence Ordinance constituted strong
circumstantial evidence against him. In my view, this conclusion runs contrary to

the well-established legal principles governing circumstantial evidence.
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31.

32.

33.

34.

In the present case, only PW3, Upul Pushpakumara, stated in his evidence that he
saw the appellant running from the direction of the deceased’s residence.
However, that evidence is also not free from infirmities. Firstly, the issue of
identification remains in dispute. According to PW3, he observed the appellant
from a distance of about 15 meters at approximately 7.30 p.m. Therefore, the
pertinent question arises as to whether there was sufficient light in the area at that

time to enable PW3 to clearly and reliably identify the appellant.

Furthermore, according to the evidence of PW3, he saw the appellant from
behind, and that too at night, when there was no light in the vicinity except for the
torch he was carrying. There is no evidence to suggest that PW3 directed the
torchlight towards the appellant while he was running. What is more probable is
that he directed the torchlight towards his own path as he ran towards the

deceased’s house.

In the case of S v Mthethwa 1972 (3) SA 766 (A) at 768A-C, Holmes JA held as

follows:

"Because of the fallibility of human observation, the Courts approach to evidence
of identification with some caution. It is not enough for the identifying witness to
be honest; the reliability of his observation must also be tested. This depends on
various factors, such as lighting, visibility, and eyesight; the proximity of the
witness; his opportunity for observation, both as to time and situation; the extent
of his prior knowledge of the accused; the mobility of the scene; corroboration;
suggestibility; the accused's face, voice, build, gait, and dress; the result of
identification parades, if any; and, of course, the evidence by or on behalf of the
accused. The list is not exhaustive; these factors or such of them are applicable in
a particular case, are not individually decisive but must be weighed one against

the other in the light of the totality of the evidence and the probabilities

In Rex vs Turnbull (1977) QB 224, court established key principles and
safeguards to minimize the risk of wrongful convictions based on mistaken
identification. The central thrust of the case is based on the court’s

acknowledgement of the real risk of miscarriages of justice in visual identification
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cases and can be distilled from the following passages in the judgment of Lord
Widgery CJ:

How long did the witness have the accused under observation? At what distance? In
what light? Was the observation impeded in any way, as for example, by
passing traffic or a press of people? Had the witness ever seen the
accused before? How often? If only occasionally, had he any special
reason for remembering the accused? How long elapsed between the
original observation and the subsequent identification to the police? Was
there any material discrepancy between the description of the accused
given to the police by the witness when first seen by them and his actual

appearance?

35. In the present case, PW3’s evidence was that he identified the appellant from
behind, solely with the aid of his torchlight. This was at a time when the appellant
was running with another person who was not identified by the witness.
According to PW3, the area was in complete darkness except for the light from
his torch, as the incident occurred around 8.00 p.m. The duration of the witness’s
observation would have been very brief, as the identification was made while both
parties were in motion. The distance from which PW3 made this observation was
approximately 50 feet. The witness clearly stated that he directed the torchlight
and identified the appellant. He testified as follows:

S : @0 B geHOB e 0 Bws Oemsn BHwEo ?
©@03D OBewsy ¢mo 808 15 o u®en ¢327.
<] : 5@ 05 BB D& BOD ecsTem (D5T WHmDI ®IC Bws

O emBN B ¢z BwEo ?
& : 8.

S : & @10 Bws) om0 H®1 ¢B5 @00 mH SOy w2
9esy 0usIDBID) W©IC Bws) Oemsn emdOC (dBsYe e
B 0® ceded > essIDEI ?

IS : e®n5 9’ 1B g ¢BID® YOI L Bewrsies’.
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(038 wod8fed 8O Do aldmiemed 80 988w Hean
BOmed @B sId® yo oD Beadny 8Gimdwd 0 eunsIds 83.

(D0 28 15 = e ¢oB.)

] : & 00100 00O B ®IC Buo agmoen ?

S : Ood ot Ban O¢B 815ic® ¢COdsY acmry@imo.

] : & 00100 0@ g1esy B3ed ®0 ?

S : D0 mE00 J880 O greens Biwr. »O BE ®»EBOR
&1y BOwo.

] : R0 gor @@rmowd BYsw @ e ?

e : Oen® et Bywi.

] : &5y B BOD &0 W@ WEBORE, O b D3

&1esy BOwo Bwco ?

S : ®0.
] : Rw e »E®O Ppows cilem aconsIm yEdsIe ?
IS : 8eos »E »Ew® Im®¢ BwsIm @108 »E »Bew®xs 6o

cEed e, »E »EHOS B ® 0%cd® ctmo.

Page 179

36. What is discernible from the above evidence is that PW3 had only a few seconds
to identify the appellant with the aid of his torchlight, while both were in motion.
The identification was made from behind, further diminishing its reliability. It is
also in evidence that some of PW3’s friends were following him when he was
running towards the direction of the deceased’s house. However, none of them
had seen the appellant, nor did PW3 inform any of them at that time that he had
identified the appellant.
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37.

38.

Hence, the possibility of a mistaken identity cannot be entirely ruled out.
Moreover, the witness admitted that he did not immediately disclose to his father
or to the police that he had seen the appellant running from the scene, which
further weakens the reliability of his testimony. His explanation that he was
frightened at the time, though plausible, does not satisfactorily account for the

delay in making such a crucial disclosure.

It is also pertinent to note that when PW3 was shown a trouser and a T-shirt said
to have been recovered pursuant to the appellant’s statement, the witness was
unable to identify them with certainty. He merely stated that they could be the

same clothes but that he was not sure. He testified as follows:

<] : DCTD 8o »E BOD 8 WG WEBOW grcevs Sws
BB @O0 Bum gw ACTD 0® B»E®® gm0y yEOsIC
B 030 ?

e X 0®m 005D #B B Bonmdr ¢n@rews.

<) : 5@ BOD ¥y WG Sl S ¢1esy BSwo BwEo?

G : ®0.

<) : g and emensI0 8n0 Beown Ju8dd dmuie ?

e X @® »8wd &0 Dod (8o »&ed oy O1c®edn 9vE

yodas 0usIds 83)
<) : 0 em0ev®¢ Bges ?
I : Oen® 5H® On® W ¢BIwB ©O.
(0® gDefed &51.3 Dnewsy Cen 0 Bean Jedd O

2B GO e8I 8I)

S : 28O ARBID 0® J8dD O GEeBIOBID W B WO
Bowmoac ?
I : ©® Dod 80 OB OB H@IwB.

Page 180 and 181
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39.

40.

41.

42.

Therefore, when the circumstances under which PW3 identified the appellant are
considered alongside his delay in disclosing the appellant’s identity, his evidence
becomes unsafe and unreliable. When, in the opinion of the trial Judge, the quality
of identification evidence is poor, as for example when it depends solely on a
fleeting glance, it is unsafe to allow a conviction to stand without any independent

corroborative evidence.

This entire case revolves around the issue of identification and the inherent risks
of error, contamination, and mistaken recollection. PW3’s failure to disclose the
identity of the appellant to his father at the very first instance, and his subsequent
disclosure only two days later, when considered together, inevitably creates
serious doubt as to the reliability of PW3’s evidence regarding the identification

of the appellant.

In Hanumant Govind Nargundkar v. State of M.P., AIR (1952) SC 343, it was

observed thus;

"It is well to remember that in case where the evidence is of a
circumstantial nature, the circumstances from which the conclusion of
guilt is to be drawn should be in the first instance be fully established, and
all the facts so established should be consistent only with the hypothesis of
the guilt of the accused. Again, the circumstances should be of a
conclusive nature and tendency and they should be such as to exclude
every hypothesis but the one proposed to be proved. In other words, there
must be a chain of evidence so far complete as not to leave any reasonable
ground for a conclusion consistent with the innocence of the accused and
it must be such as to show that within all human probability the act must

have been done by the accused.”

In State of U.P. v. Ashok Kumar Srivastava, (1992) Crl LJ 1104 it was pointed

out that great care must be taken in evaluating circumstantial evidence and if
the evidence relied on is reasonably capable of two inferences, the one in favour
of the accused must be accepted. It was also pointed out that the circumstances

relied upon must be found to have been fully established and the cumulative
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43.

44,

45.

46.

effect of all the facts so established must be consistent only with the hypothesis of

guilt.

In C. Chenga Reddy v. State of A.P., [1996] 10 SCC 193, wherein it has been

observed thus:

"In a case based on circumstantial evidence, the settled law is that the
circumstances from which the conclusion of guilt is drawn should be fully proved
and such circumstances must be conclusive in nature. Moreover, all the
circumstances should be complete and there should be no gap left in the chain of
evidence. Further, the proved circumstances must be consistent only with the

hypothesis of the guilt of the accused and totally inconsistent with his innocence."

In Padala Veera Reddy v. State of A.P., AIR (1990) SC 79 it was laid down that
when a case rests upon circumstantial evidence, such evidence must satisfy the
following tests:
(1)  The circumstances from which an inference of guilt is sought to
be drawn, must be cogently and firmly established;
(2)  Those circumstances should be of a definite tendency unerringly

pointing towards guilt of the accused;

In the present case, the evidence relating to the identification of the appellant is
unreliable due to several infirmities discussed in this judgment. Therefore, it
would be unsafe to allow the conviction to stand solely on the evidence of PWa3.
Moreover, when the identification itself is unreliable, the most vital link in the
chain of circumstantial evidence inevitably fails. Hence, in accordance with the
established legal principles, it is impossible to conclude that the guilt of the
appellant has been proved beyond reasonable doubt based solely on the

circumstantial evidence adduced.

Regrettably, the learned High Court Judge has failed to properly assess the above
infirmities which tainted the prosecution evidence, rendering it unreliable and
unsafe to base a conviction upon. A meticulous evaluation of the evidence should
have revealed that the inconsistencies and weaknesses in the identification

testimony were fatal to the prosecution case.
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47. In view of the foregoing analysis, it is evident that the prosecution has failed to
establish the guilt of the appellant beyond reasonable doubt. The circumstantial
evidence led at the trial does not form a complete and unbroken chain pointing
only to the guilt of the appellant and excluding every reasonable hypothesis of
innocence. The evidence relating to identification being unreliable and the
recovery made under section 27 of the Evidence Ordinance being inconclusive,
the conviction of the appellant cannot be sustained. Accordingly, | set aside the
conviction and sentence imposed by the learned High Court Judge and acquit the

appellant from the charge.

Judge of the Court of Appeal

P. Kumararatnam, J

| agree,

Judge of the Court of Appeal
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