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 IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST 

REPUBLIC OF SRI LANKA 

In the matter of an Appeal made under     

Section 331(1) of the Code of Criminal 

Procedure Act No.15 of 1979 read with 

Article 138 of the Constitution of the 

Democratic Socialist Republic of Sri 

Lanka. 

Court of Appeal Case No.   
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    Colombo-12 
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ARGUED ON  :  12/07/2023, 13/07/2023, 25/07/2023, 

     02/08/2023 and 21/09/2023.  

 

DECIDED ON  :   31/01/2024 

 

    ******************* 

                                                                  

JUDGMENT 

 

P. Kumararatnam, J. 

The above-named Appellant was indicted by the Attorney General at the High 

Court of Kalutara as follows: 

1. On or before 23/06/2008 for kidnapping Angampodi Yuvana Yvonne 

de Silva, an under-aged girl from the legal custody of Walimuni 

Shiroma Abeysekera and thereby committing an offence punishable 

under Section 357 of the Penal Code. 

2. In the course of the same transaction, committing grave sexual abuse 

by use of some part of the body of aforesaid Angampodi Yuvana Yvonne 

de Silva by placing his penis on her chest and ejaculating semen an 

offence punishable under Section 365B (2) (b) of the Penal Code as 

amended Act No.22 of 0995. 

The prosecution had called 31 witnesses in support of the case. The 

Appellant had made a dock statement when the defence was called by the 

Learned High Court Judge. 

After the trial, the Appellant was convicted as charged and was sentenced to 

07 years of rigorous imprisonment for the 1st Count and 12 years rigorous 

imprisonment for the 2nd Cout with a fine of Rs.20000/-, in default of which 

01-year rigorous imprisonment was imposed. In addition, Rs.100,000.00/- 
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was imposed as compensation payable to the victim with a default sentence 

of 02 years rigorous imprisonment.  

Being aggrieved by the aforesaid conviction and the sentence, the Appellant 

preferred this appeal to this court.     

The Appellant was on bail pending appeal and was present in Court during 

all dates of the argument. 

 

 On behalf of the Appellant the following Grounds of Appeal are raised. 

1. Did the Learned High Court Judge fail to consider that the prosecution 

had failed to prove the ingredients of the charges beyond reasonable 

doubt.  

2. Did the Learned High Court Judge fail to consider that the evidence of 

the victim was inconsistent and contradictory therefore, it is unsafe to 

act upon such evidence.  

3. The Learned Trial Judge has failed to consider the fact that the video 

recording of the victim was not corroborated in material particulars by 

evidence from an independent source as required by Section 163A (5) 

of the Evidence (Special Provisions) Act No. 32 of 1999.  

4. The Learned Trial Judge erred in law by concluding upon considering 

the evidence -in-chief of the victim, that it is proved beyond reasonable 

doubt that the Accused committed a sexual act.  

5. Did the Learned High Court Judge erred in law by concluding that the 

evidence given by the victim at the video conference proved that the 

Accused committed a sexual act before analysing of the case. 

6. The Learned High Court Judge erred by concluding that the evidence 

of the probation officer had corroborated the evidence of the victim. 
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The Facts of this case albeit briefly are as follows. 

In this case, the prosecution had led the video evidence of a preliminary 

interview of the prosecutrix conducted and video recorded by the Child 

Protection Authority at the time of the investigation was played before the 

Learned Trial Judge in terms of Section 163 (A) of the Evidence (Special 

Provisions) Act No 32 of 1999. Prior to leading video evidence of the 

prosecution, the prosecution had led evidence of official witnesses who had 

taken part in the process of recording of video evidence to establish that the 

recording had been done after following due process. 

In the video evidence, the prosecutrix had said that she had been receiving 

education at the Holy Family Convent, Kalutara in grade 9 when she 

encountered the incident pertaining to this case. She has a sibling and she 

was living with her mother and her aunt at Nagashandiya. While she was 

studying at the Holy Family Convent, a love letter written to her boyfriend 

was caught by her class teacher and she was taken to the school principal, 

PW3 for an inquiry. When she was interrogated by PW3, after corporeal 

punishment, she had revealed an incident which had been allegedly 

committed by the Appellant. 

The Appellant is well known to the victim’s family as his daughters were also 

studying in the same school. The Appellant used to take her and her brother 

to school with his children. The mother of the victim, PW2 had no objection 

to this help extended by the Appellant. It has been alleged that on one day 

the Appellant had taken her to school with her brother and after dropping 

her brother, had taken the victim near a mosque, and had unbuttoned her 

school uniform. When she said that she wants go home, the Appellant 

dropped her to the school and went away. 

On the day of the incident, the Appellant had only taken the victim in his 

jeep and stopped near the Basket Hall and removed her uniform tuck 

buttons, and had kept his penis on her breast and ejaculated. She had 
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further said, that her boyfriend also did the same to her prior to this incident, 

which she had told to the Appellant expecting redress.      

The prosecution has placed the video evidence as evidence-in-chief of the 

prosecutrix and the defence was allowed to cross-examine the witness. In 

the cross examination, the prosecutrix had claimed that no such incident 

happened to her from the Appellant and she implicated the Appellant due to 

instigation of PW3.    

As all grounds of appeal are interconnected, all grounds will be considered 

together hereinafter. The Learned President’s Counsel appearing for the 

Appellant contended that the Learned Trial Judge has failed to consider that 

the video recording of the statement of the complainant has not been 

corroborated in material particulars by evidence from an independent source 

as required by Section 163A (5) of the Evidence ordinance. 

Section 163 A (5) of the Evidence (Special Provisions) Act No.32 of 1999 

states: 

“(5) Where the child witness, in the course of his direct oral testimony 

before court, contradicts, either expressly or by necessary implication, 

any statement previously made by him and disclosed by the video 

recording, it shall be lawful for the presiding judge, if he considers it 

safe and just in all  the circumstances of the case, to act upon such 

previous statement as disclosed by video recording, if such previous 

statement is corroborated in material particulars by evidence from an 

independent source.” 

The Learned President’s Counsel argued, highlighting the above-mentioned 

section, that the prosecution had failed to adduce corroborative evidence as 

required by law as the prosecutrix had gone back on her statement, which 

had been recorded on the video. Hence the learned President’s Counsel 

strenuously argued that the prosecution had not proven the case against the 

Appellant beyond reasonable doubt. 
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The victim in her evidence denies that it was the Appellant that committed 

the alleged sexual acts and that it was in fact her boyfriend “Romesh” who 

committed the alleged acts. Further, the victim had categorically stated that 

the Appellant had not committed any sexual act on her, but due to the 

insistence of PW3 she had implicated the Appellant to this case. The relevant 

portions of the evidence are re-produced below: 

Vol-I pages 155-156 of the brief. 

m% ( idlaIsldrsh ;uqkag lsis fohla lr,d ;snkd o ´'whs'iS' wkal,a ta fjk fldg @ 

W ( keye' 

m% ( ;uqkag úÿy,am;s ;=ñh myr foklkau lsisu fohla lr,d ;snkd o ´'whs'iS'  

  wkal,a@ 

W ( keye' 

m% ( tfyu lr,d ;snqfka ke;akï ;uqka fï úÿy,a m;s ;=ñhg ´'whs'iS' wkal,a hï  

  fohla lrd lsh,d ,sh,d ÿkakdo @ 

W ( Tõ' 

m% ( ,shd ÿkafka we;a;la o @ 

W ( keye' 

m% ( úÿy,am;s ;=ñhg ,shd ÿkafka we;a;la fkdfõ @ 

W ( keye' 

m% ( fndrejla úÿy,am;s ;=ñhg ,shd ÿkafka@ 

W ( úÿy,am;s ;=ñh .y .yd weyqjdu ´'whs'iS' wkal,a fudkjdo lf,a lsh,d weyqjdu 

  frdfïIa lrmq foa ;uhs uu ´'whs'iS' wkal,a msáka od,d lsõjd' 

m% ( wehs ´'whs'iS' wkal,a fkdlrmq fohla tf,i lrd lshk mokñka weyqfõ @ 

W ( isiag¾ uf.ka weyqjd ´'whs'iS' wkal,a lrmq foh' 

m% ( uu wykafka" ´'whs'iS' wkal,a lsisu fohla lf,a keye lsh,d lsõjd @ 
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W ( Tõ' 

 

Vol-I pages 156-157 of the brief. 

m% ( tjeks ;;a;ajhla ;=, ´'whs'iS' wkal,a .ek lsõjd' isiag¾ .yk fldg@ 

W ( ´'whs'iS' wkal,a .ek lsõjd' 

m% ( tfyu lshkak fya;=j @ 

W ( ´'whs'iS' wkal,a fudkjo lf,a lsh,d weyqjd' 

m% ( ;uqka fudloao lsõfõ @ 

W ( uql=;a lf,a keye lsõjd' 

m% ( Bg miafia fudloao lf,a isiag¾ @ 

W ( Bg miafia ug ;j .eyqjd' 

m% ( t;fldg @ 

W ( Bg miafia kslkau lshjqkd frdfïIa lrmq foa ´'whs'iS' wkal,a l,d lsh,d' 

m% ( tal iïmQ¾K wi;Hhla @ 

W ( ´'whs'iS' wkal,a lrmq tl wi;Hhs' 

m% ( ;uqkag w;g myr ÿkakd lsh,d lsõjd @ 

W ( Tõ' 

 

Vol-I pages 164-165 of the brief. 

(wêlrKfhka : 

m% ( ta iïuqL idlÉPdfjos ;uqka lsõfõ fndreo @ 

W ( iuyrla tajd uu ms<s.kafka keye' 

m% ( wehs tfyu kï ;uqka ms<s.kafka ke;s tajd idlÉPdfjos lsõfõ @ 
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W ( uu we;a; lsõfõ' ta we;a; lsh,d iuyrla wh ms<s.;af;a keye'  uu wïu;a tlal 

  hkak ´k ksid' weú,a,d udj rkauq;=., odhs lsh,d uu nh jqkd'  Bg miafia udj 

  kej; l¿;r fyd,s *eu,s tlg oeïud'  uu isiag¾ m%skaism,af.a fldkajkaÜ tlg 

  oeïud'  uu ;j;a nh jqkd'  uu tfjf,a lshmq fndre tajd os.gu lshkak lsh,d' 

  uu we;a; lsõjg ms<s.;af;a keye' 

m% ( ;uqkag ´'whs'iS' wkal,af.ka ,sx.sl jrola jqkd lsh,d ùäfhda iïuqL idlÉPdfjos 

  cd;sl <udrlaIK wêldrsh bosrsmsg m%ldY lf,a t;fldg fndreo @ 

W ( tal fndre' 

m% ( ;uqkag ´'whs'iS' wkal,a fndre lshkak lsh,d ;sfhkjo @ 

W ( keye' 

m% ( fjk ljqreyrs ;uqkag fndre lshkak lsh,d lsh,d ;sfhkjo @ 

W ( keye' 

m% ( ;uqka fudkjo we;a; lsõfõ ùäfhda iïuqL idlÉPdfjos @ 

W ( refïIa whshf.ka fjÉp yeu fohlau we;a; lsh,d ms<s.kakjd' 

m% ( ´'whs'iS' wkal,a ;uqkag lrmq l%shdj .ek ;uqka ùäfhda iïuqL idlÉPdfjos lsõfõ 

  fndreo @ 

W ( Tõ' 

m% ( wehs tfyu ùäfhda iïuqL idlÉPdfjos fndre lsõfõ @ 

W ( uf.a lgW;a;rh ,shkak wdfõ ud,kS lsh,d wekaá flfkla' l¿;r fyd,s *eu,s 

  tfla isiag¾ m%skaism,a ;uhs lgW;a;rh .ksoaos fldf,a ,shmq taju lshkak lsh,d 

  lsõfõ'  Bg miafia uu fldf,a ,shmq tl lsh,d ùäfhda frfldaäka tl .kak .sys,a,d 

  lshmq lgW;a;r tajd m%Yak l,d'  ug tlu tajd ùäfhda frfldaäka tflaos lshkak 

  isoaO jqkd' 

Vol-I pages 222-223 of the brief.  

m% ( ;udf.a fï ixjdoh" ùäfhda o¾Ykfha m%ldY l,d Y=l%dkq lsh,d fohla .ek @ 

W ( Tõ' 

m% ( tjeks fohla ;uka hïlsis mqoa.,fhl=f.a oel ;sfhkjo ta ld,fha @ 
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W ( frdfïIaf.a' 

m% ( frdfïIa lshkafka wjlg ysáh fmïj;d @ 

W ( Tõ' 

m% ( frdfïIa lshk mqoa.,hd ;udg fldfyaoSo uq,skau yuq jqfka @ 

W ( lïmshqg¾ lfâloS' 

m% ( ta mqoa.,hd ;udg hïlsis ,sx.sl l%shdjla lr,d ;sfhkjo @ 

W ( Tõ' 

m% ( fudllao lr,d ;sfhk ,sx.sl l%shdj @ 

W ( udj md¨ mdrlg tlal f.k .sys,a,d" t;k fofndlaldjla jf.a ;ekla'  fndalal=jla 

  ;sfhkjd'  àI¾Ü tl .,j,d" fjiaÜ tl .,j,d fndalal=j Wv jdä lr,d thdf.a 

  Y=l%dKq uf.a mmqfõ .Ejd' 

m% ( ta ld,h fjkfldg ùäfhda o¾Ykh mj;ajk fldg Y=l%dkq oel,d ;sfhkjd'  tajd 

  oel,d ;snqfka ;udf.a fmïj;df.a tkï" frdfïIa lshk whf.a lsh,d ;ud lshkafka@ 

W ( Tõ' 

 

Vol-I pages 223-224 of the brief.  

m% ( ;ud m%ldY l,d yria m%YaK j,oS lsisu wjia:djl" lsis oskl" lsis ia:dkhloS ;udg 

  tjeks Y=l%dkq iïnkaO lsisjla" mmqfõ Y=l%dKq ;ejrSu;a" fjk hï wdldrhl ,sx.sl 

  l%shdjla fï ´'whs'iS' wkal,a fkdlrmq nj @ 

W ( Tõ' 

m% ( tjeks fohla lr,d ke;akï idlaIsldrsh fï ùäfhda o¾Ykh fÜma lroaos jrska jr 

  wehs fkdlrmq fohla ;udf.a jpk j,ska lshkjd kï ´'whs'iS' wkal,a msg od,d 

  ´'whs'iS' wkal,ag tal wdfoaY lr,d fudlo @ 

W ( uu fldkajkaÜ tfla kj;a;,d boaoS" isiag¾ oSmd .dj kj;a;,d boaoS <ud rlaIK 

  wêldrsfha ud,kS wekaá ,sõj taj'  Bg miafia lgW;a;rh ,shkak l,ska isiag¾ oSm 

  l:d lr,d" úhdkd lgW;a;rh fjkia lrkak tmd' ta úosyg fokak lsh,d'  uu ta 
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  úoshg lr,d ;sfhkafka ùäfhda má.; lroaoS ud,kS wekaá ysáh'  ug ta fj,dfõ ta 

  fohla lshkak isoaO jqkd' 

wêlrKfhka :  

m% ( isiag¾ oSmd ;udg wi;H lshkak lsh,d ;udg lsõj o @ 

W ( Tõ' 

 

Corroborating evidence is the proof which strengthens or confirms the 

evidence which already exists. Such independent evidence backs up the 

testimony of a witness. 

In Director of Public Prosecutions v. Hester [1972] 3 A.E.R 1056 the 

House of Lords held that: 

“The essence of corroboration evidence is that one creditworthy witness 

conforms what another creditworthy witness had said. Any risk of the 

conviction of an innocent person is lessened if conviction is based upon 

the testimony of more than one acceptable witness… The purpose of 

corroboration is not to give validity or credence to evidence which is 

deficient or suspect or incredible but only to confirm and support that 

which as evidence is sufficient and satisfactory and credible; and 

corroborative evidence with only fill its role if it in itself is completely 

credible evidence”. 

 

In Fernando v. The Republic [1978] 79 (II) NLR 313 Vythialingam, J. held 

that: 

“In our law of evidence corroboration is a term which has a special 

significance. In the conventional sense as used in our courts it means 

other independent evidence which confirms or supports or strengthens 

the evidence which is required to be corroborated. In the case of certain 
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categories of witnesses, statues or judges, as a matter of prudence and 

caution require that their evidence should be corroborated before it is 

accepted and acted upon… 

The term, however, may also be used in a more popular sense to denote 

evidence which renders other evidence more probable. For example, it is 

in this latter sense that the term is used in Section 157 of the Evidence 

Ordinance which makes admissible any former statement by a witness 

relating to the same fact at or about the time when the fact took place or 

before any authority competent to investigate the fact, in order to 

corroborate him”.  

 

In Ariyadasa v. Queen 70 NLR 3 the court held that: 

“The corroboration that Section 157 contemplates is not corroboration in 

the conventional sense in which the term is used in courts of law but in 

a sense of consistency in the conduct of a witness tending his testimony 

more acceptable”. 

 

The Learned President’s Counsel submitted to this Court that the Learned 

High Court Judge had wrongly concluded that the prosecution had 

corroborated the evidence of PW1 through the evidence given by PW3 and 

PW5. The relevant portions of the judgment are re-produced below:    

 

Vol-IV page 502 of the brief. 

tfiau fulS isoaêh b;du;a leue;af;kau úÿy,am;skshg m%ldY fldg ;sîu ;=<skao" 

oershf.a ùäfhda.; idlaIsh iajëk uQ,dY%hla jk mQckSh lkHd fidhqrshla jk oSmd m%kdkaÿ 

lkHd fidhqrshf.a idlaIsh u.ska fuu wêlrKhg ;yjqre ù we;s fyhskao" wêlrKh 

bosrsfha fok ,o idlaIshla f,i fuu oersh tlS ùäfhda iïuqL idlÉPdfõoS lrk ,o 

m%ldYh fuu wêlrKh bosrsfha wdfõYah (admissible) fõ'  ta wkqj tlS ùäfhda.; 
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idlaIsh iajdëk uQ,dY%hka u.ska kvqfõ iuia:hla f,i lreKq i,ld n,k úg ;yjqre jk 

fyhskao" tfiau wef.a ùäfhda.; idlaIsh i;H idlaIsh njg iajdëk uQ,dY% u.ska bosrsm;a 

jk idlaIs u.skao" fuu úÿy,am;sjrshf.a idlaIsfhkao" ;yjqre jk fyhska oershf.a 

idlaIsh idlaIs wd{d mkf;a 163(A)(5) hgf;a wkql+, jk nj ;SrKh lrñ' 

 

Vol-IV pages 548-549 of the brief. 

;udj ´'whs'iS' wkal,a jdykhg oudf.k lSm ojila /f.k .sh nj;a" l¿;r nd,sldj 

wi, ndialÜ fyda,a tl <`. md¿ ia:dkhlg f.dia jdykh k;r fldg wehg" wef.a 

jpkj,ska lshkjd kï" wehg ilalrkak oSmq wjia:djla lsjQ nj;a" tf,i wjia:d lSmhla 

isÿjqkq nj lsjQ nj;a" tfiau Bg wu;rj wehj l¿;r le,sfvda fjr< wdikakhg f.dia 

;udj wmfhdackh l< nj;a ;udg lshd we;s nj Tyqf.a idlaIsh úh' 

2012.06.20 idlaIs igyka 4 jk msgqj 2.30 isg 

m% ( l=ulao weh Tng m%ldY lf,a @ 

W ( weh fmïj;dg ,shQ ,shqula mka;s Ndr .=re;=ñhg yuqjk nj;a" tys ́ 'whs'iS' wkal,a 

  .ek i`oyka ù ;snqK ksid ´'whs'iS' wkal,a .ek weyqjd'  tysoS ;uqka ojia lSmhla 

  fï úosyg jdykfha oud /f.k .shd'  l¿;r nd,sldj wi, ;sfnk ndial,a fyda,aÜ 

  tl <`.g md¿ ksjila <`.g .sys,a,d jdykh k;r lr,d wehg wehf.a jpkfhka 

  lshkjd kï" ila lrkak oSmq wjia:djla lsõjd'  wjia:d lSmhla jqkd lsõjd'  Bg 

  wu;rj l¿;r le,sfvda fjr< wdikakhg f.dia wehj wmfhdackh l< wjia:djla 

  lsõjd' 

tosku idlaIs igyka 5 jk msgqj" 

Although the Learned High Court Judge had concluded that the evidence 

given by PW5 had corroborated the evidence given by the victim, but it failed 

to support the 2nd charge in the indictment. PW5 only spoke about oral sex 

and sexual abuse without distinguishing the sexual act committed on the 

victim by the Appellant.  But in the Judgment Learned High Court Judge 

had come to the conclusion that the evidence given by PW5 had corroborated 

video recording evidence of the victim. The relevant portion is re-produced 

below: 
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Vol-IV page 685 of the brief. 

oersh uQ,sl ùäfhda iïuqL idlÉPdfõ oS m%ldY lrk ,o wdldrhgu wehj ,sx.sl 

wmpdrhkag pQos; ,la fldg we;s nj;a" tlS ùäfhda iïuqL idlÉPdj fuu kvqfõ bosrsm;a 

ù we;s iajdëk m%Njhka jk b;du;au mQckSh ;eke;a;shla jQ úÿy,am;sks oSmd m%kdkaÿ 

lkHd fidhqrshf.a idlaIsfhka o" iajdëk idlaIslrejl= jQ mrsjdi ks,OdrS ;sfiard f.a 

idlaIsfhkao" tfiau b;du;a iajdëk idlaIsldrshla jq úfYaI{ wêlrK ffjoH 

ks,Odrskshf.a idlaIsfhkao" oershf.a uQ,sl ùäfhda iïuqL idlÉPdfõ oS má.; l< m%ldYh 

we;s idlaIsh iajdëk m%Njhka u`.ska ;yjqre jk fyhska 1999 wxl 32 orK ixfYdaê; 

idlaIs wd{d mkf;a 163 ta j.ka;sh hgf;a fuu wêlrKh bosrsfha wfõYH lr.ksñ' 

The Learned President’s Counsel submitting several judgments argued that 

the considering the above-mentioned witnesses as corroborative witnesses 

by the Learned High Court Judge has caused great injustice to the Appellant. 

He argued that the leading evidence of PW3 and PW5 in this case only shows 

the consistency of the prosecutrix’s evidence. Even though evidence of PW5 

shows consistency of the victim’s evidence, it fails to prove the 2nd charge.   

 

In Sana v. Republic of Sri Lanka [2009] 1 SLR 48 the court held that: 

“(1) The corroborative facts and evidence must proceed from someone 

other than the witness to be corroborated. This means that his previous 

statements, even when admissible cannot be used to corroborate him, 

such as proof of a complaint in a sexual case or a previous act of 

identification is not corroborative of the evidence of die witness, even 

though by showing consistency, it can to some extent strengthen his 

credibility. 

Where an accused is charged with rape corroboration of the story of the 

prosecutrix must come from some independent quarter and not from the 

prosecutrix herself. A complaint made by the prosecutrix to the police in 

which she implicated the accused cannot be regarded as corroboration 

of her evidence. 
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Evidence of a victim in a case of sexual assault cannot be corroborated 

by a subsequent statement made by her. The Learned Trial judge was 

wrong when he concluded that the evidence of the victim had been 

corroborated by her short history given to the doctor”. 

 

In King v. Atukorale 50 N.L.R. 256 Gratiaen, J. held that: 

“ The corroboration which should be looked for in cases of this kind is 

some independent testimony which affects the accused by connecting 

or tending to connect him with the crime, and it is settle law that 

although the particulars of a complaint made by a prosecutrix shortly 

after the alleged offence may be given in evidence against the prisoner 

“as evidence of the consistency of her conduct with her evidence given 

at the trial”, “such complaint” cannot be regarded as corroboration in 

the proper sense in which that word is understood in cases of this kind”. 

 

In S. Rajaratnam v. The Republic of Sri Lanka 79(1) N.L.R. 73 

Thamotheram,J. held that: 

“(1) That the corroborating required where the charge is one of rape is 

some independent testimony which affects the accused by connecting 

or tending to connect him with the crime. A statement made by the 

prosecutrix to her grandmother, after the event cannot constitute the 

kind of corroboration required”.  

 

Considering the above cited judgments pertaining to “Corroboration” in this 

case, the Learned Deputy Solicitor General’s position that the evidence given 

by PW3 and PW5 corroborates the testimony of the prosecutrix cannot be 

accepted as the evidence given by PW3 and PW5 is not corroborative 

evidence. Although the Learned High Court Judge had correctly observed 
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that the prosecutrix had gone against her video evidence, he had misdirected 

himself by holding that her evidence had been corroborated by the evidence 

of PW3 and PW5. In fact, their evidence only shows the “consistency” of the 

prosecutrix’s evidence which certainly strengthens her credibility. 

The Learned Deputy Solicitor General in his additional written submission 

stated that evidence given by PW14, PW6 and PW13 corroborates the fact 

that the victim was going with the Appellant in his vehicle. This position was 

not only accepted by the victim, the Appellant also admitted in his evidence. 

Hence, this evidence cannot be considered as material corroboration as 

required under Section 163 A (5) of the Evidence (Special Provisions) Act 

No.32 of 1999.      

The Learned High Court Judge had heavily relied on the fact that a lady 

named Mangala had influenced PW2, mother of the victim to give evidence 

in favour of the Appellant. To corroborate this hearsay evidence, the 

prosecution had not called Mangala or PW2 to give evidence during the trial. 

As correctly argued by Learned President’s Counsel who represented the 

Appellant, hearsay evidence had creep into the proceeding which 

undoubtedly affects the fair trial which had been mandated in the 

Constitution. 

The right to a fair trial lead to determine whether an accused is innocent or 

guilty. This is a universally recognised human right. Fair trials help to 

establish the truth and are vital for everyone involved in a case. They are a 

cornerstone of democracy, helping to ensure fair and just societies, and 

limiting abuse by governments and state authorities. 

 

 

In R v. Hepworth 1928 (AD) 265, at 277, Curlewis JA stated: 

“A criminal trial is not a game where one side is entitled to claim 

the benefit of any omission or mistake made by the other side, 

and a Judge's position in a criminal trial is not merely that of an 
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umpire to see that the rules of the game are applied by both sides. 

A Judge is an administrator of justice, not merely a figure-head, 

he has not only to direct and control the proceedings according to 

recognised rules of procedure but to see that justice is done”.   

 

The Learned High Court Judge in his judgment had come to the conclusion 

that the offence allegedly to have committed under Section 365 (2)(b) of the 

Penal Code also falls under Section 363(A) (5) of the Penal Code. This is clear 

misdirection as the 2nd charge levelled against the Appellant is contemplated 

for committing grave sexual abuse on the victim while Section 363 of the 

Penal Code refers to the offence of rape.   

The relevant portion is re-produced below: 

Vol-IV page 487 of the brief. 

tfiau fuu kvqfõ 365(2)(wd) j.ka;sho" 363(A)(5) j.ka;sh hg;g we;=<;a jk jrola 

fyhskao úkaos; ;eke;a;sh jhi wjqreÿ 16 g wvq oershla jk fyhskao" tfiau oershf.a 

uQ,sl ùäfhda iïuqL idlÉPdfõoS lr we;s m%ldYh ùäfhda.; lrk ,o idlaIshla fyhskao" 

fuu kvqfõoS tlS ùäfhda má.; lsrSfï oS lr we;s m%ldYh fiiq iajdëk idlaIsj,ska" kvqj 

iuia:hla jYfhka .;a l< ;yjqre jk fyhska" th fuu kvqfõoS fok ,o idlaIshla f,i 

wod, lr.; yel'  

The grounds of appeal considered above have merits that certainly disturb 

the judgment of the Learned High Court Judge. Among them, the 

prosecution has failed to adduce corroborative evidence in material 

particulars by evidence from an independent source which is, of course, a 

statutory requirement under Section 163 A (5) of the Evidence (Special 

Provisions) Act No.32 of 1999. Further, Learned High Court Judge has 

misdirected on issues pertaining to law of evidence which has led to denial 

of a fair trial.   
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Considering all the circumstances discussed above, this Court could only 

come to the conclusion that the prosecution has not proven the case beyond 

reasonable doubt. Therefore, the Appellant is acquitted from the charges. 

The appeal is allowed and the conviction is set aside. 

The Registrar of this court is directed to send this judgment along with the 

original case record to the High Court of Kalutara.           

   

       

          

       JUDGE OF THE COURT OF APPEAL 

 

SAMPATH B. ABAYAKOON, J.  

I agree.  

     

       JUDGE OF THE COURT OF APPEAL 


