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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST 

REPUBLIC OF SRI LANKA 

In the matter of an Appeal made 

under Section 331(1) of the Code 

of Criminal Procedure Act No.15 

of 1979. 

 

Court of Appel No:    Muramudali Gedera Malaka  

CA/HCC/0144/23    Mihira Bandara 

High Court of Kandy      

Case No: HC/196/2014                      Accused-Appellant 

 

Vs. 

The Hon. Attorney General  

        Attorney General's Department 

     Colombo-12 

          

  Complainant-Respondent 

 

 

 

BEFORE   : Sampath B. Abayakoon, J. 

     P. Kumararatnam, J.

                                                                                                                                                                                                                     

 

COUNSEL   : Amila Palliyage with Sandeepani  

     Wijesooriya, Savani Udugampola, Lakitha 

     Wakishta Arachchi and Subaj De Silva for  

     the Appellant. 
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Anoopa De Silva, DSG for the Respondent. 

 

ARGUED ON  :  22/07/2024 

 

DECIDED ON  :   21/11/2024  

******************* 

                                                                  

JUDGMENT 

 

P. Kumararatnam, J.  

The above-named Accused-Appellant (hereinafter after referred to as the 

Appellant) was indicted by the Attorney General before the High Court of 

Kandy under Sections 54(A)(b) and 54(A)(d) of the Poisons, Opium and 

Dangerous Drugs Ordinance as amended by Act No.13 of 1984 for Trafficking 

and Possession respectively of 2.80 grams of Heroin on 25th May 2013.  

After the trial the Appellant was found guilty on both counts and the learned 

High Court Judge of Kandy has imposed life imprisonment for both counts 

on 07th of June, 2023. 

Being aggrieved by the aforesaid conviction and sentence the Appellant 

preferred this appeal to this court.      

The Counsel for the Appellant informed this Court that the Appellant had 

given his consent to argue this matter in his absence. Hence, argument was 

taken up in his absence but he was connected via Zoom platform from 

prison. 

On behalf of the Appellant, the following Grounds of Appeal were raised. 

1. The learned High Court Judge erred in law by failing to consider the 

inconsistencies of evidence presented by the prosecution. 
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2. The learned High Court Judge erred in law by failing to consider the 

vital discrepancy with regard to the quantity of Heroin recovered from 

the Appellant. 

3. The judgment of the learned High Court Judge is void of any reasoning 

and lack basic principle of law.  

PW1, SI/Jayananda, was the Officer-in Charge of the Anti-Corruption Unit 

of the Kandy Police Station when he conducted this raid. While he and his 

team were engaged in daily routine duty, they had received an information 

from the Bogambara Prison about the discovery of Heroin by a prison Jailor. 

PW1 had gone to the Bogambara Prison at 13:40 hours along with a police 

team and had met PW11, Karunaratne, the Chief Jailor at the Prison. They 

had been escorted inside the prison to meet PW10, Jailor Dissanayake who 

had handed over the Appellant along with an envelope. PW10 had seen three 

cellophane parcels inside the envelope. The contents were put onto a white 

paper and weighed. 11 grams of substance were found in all three parcels. 

As such, the Appellant was arrested for possession of Heroin 

(diacetylmorphine). The production was entered into production register 

under No.133/13 and handed over to PW7, PC Seneviratne. The Appellant’s 

statement was recorded at the Bogambara Poison before the police party set 

off from the prison. On their way, PW1 and his team had conducted two more 

raids, arrested two other persons, and had handed them over to the reserve 

police officer along with the Appellant.  

PW2 PC Herath Banda was called by the prosecution to corroborate the 

evidence of PW1. 

On the day of the arrest of the Appellant, PW10, Jailer Dissanayake had been 

entrusted with the duty of managing people who had come to visit the 

inmates. The Appellant who was a Jail Guard had come to enter the prison 

on that day. Having felt suspicious, PW10 had checked the Appellant in the 

presence of the Chief Jailor at the Chief Jailer’s Office. Upon searching, a 

cellophane bag with small packets suspected to be Heroin was discovered 
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from the person of the Appellant. Initially the detected substance was sealed 

temporarily by using the prison seal. Thereafter the Appellant and the 

suspected Heroin packets were handed over to the police who came to the 

prison upon being informed by the Chief Jailer.                            

In his dock statement, the Appellant took up the position that he was never 

in possession of any dangerous drugs as claimed by the prosecution. Further 

he was never shown any parcel that was allegedly to have been recovered 

from him. Nothing was sealed nor weighed in front of him.  

 In a criminal trial, it is incumbent on the prosecution to prove the case 

beyond reasonable doubt. There is no burden on the Appellant to prove his 

innocence. This is the “Golden Thread” as discussed in Woolmington v. DPP 

[1935] A.C.462. In this case Viscount Sankey J held that: 

“Throughout the web of the English Criminal Law one golden thread is 

always to be seen, that it is the duty of the prosecution to prove the 

prisoner’s guilt…… If, at the end of and on the whole of the case, there 

is a reasonable doubt, created by the evidence given by either the 

prosecution or the prisoner…..the prosecution has not made out the case 

and the prisoner is entitled to an acquittal. 

In trials of this nature, the prosecution not only need to prove the case 

beyond reasonable doubt but should also ensure, with cogent evidence that 

the inward journey of the production has not been disturbed at the all-

material points.  

In the case of Mohamed Nimnaz V. Attorney General CA/95/94 held: 

  “A criminal case has to be proved beyond reasonable doubt. Although 

we take serious view in regard to offences relation to drugs, we are of 

the view that the prosecutor should not be given a second chance to fill 

the gaps of badly handled prosecutions where the identity of the good 

analysis for examination has to be proved beyond reasonable doubt. A 

prosecutor should take pains to ensure that the chain of events 
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pertaining to the productions that had been taken charge from the 

Appellant from the time it was taken into custody to the time it reaches 

the Government Analyst and comes back to the court should be 

established”.   

In the first ground of appeal the Appellant contended that the learned High 

Court Judge had not considered the glaring inconsistencies between the 

evidence presented by PW1, PW2 and PW10. 

PW1 in his evidence took up the position that the weighing of the production 

was done in front of the Appellant inside the prison. According to him when 

he was on routine duty at Kandy Town, at about 1.30 p.m., he had received 

the information from the prison regarding suspicious activity. As no scale 

was available at the Kandy Police Station, he had borrowed the weighing 

scale from the Police Welfare Shop. The relevant portion of the proceeding is 

re-produced below: 

Page 87 of the breif-01  

m% ( ta ksid ;uhs Tn ta iïnkaOfhka úfYaIfhka ie,ls,su;a fj,d fmd,sia ia:dkhg 

  kej; .syska fmd,sia ia:dkfha ;sfnk bf,lafg%dksla ;rdosh /f.k wdfj @ 

W ( fmd,sia ia:dkh wi, ;sfnk iqNidOl fj<`oief,a ;sín ;rdosh ;uhs f.kdfõ'  

  wmg lsrd ne,Sfï ;rdoshla tjeks WmlrKhla wmg y`ÿkajd oS,d keye' 

Although he had taken the weighing scale from the Police Welfare Shop, he 

had failed to check its accuracy. Further, although PW1 said that he went to 

the prison with the scale and weighed the substances in front the Appellant 

and the prison officials, in the B Report filed in the Magistrate Court of Kandy 

he had mentioned that the substances were weighed at the welfare shop. 

This was marked as a contradiction - V1. The relevant portion of the 

proceeding is re-produced below: 
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Page 120 of the brief-02.   

W;=udfKks fuu wjia:dfõ oS 2013.05.26 fjks osk idlaIslre úiska y`ÿkd .kakd ,o 

uykqjr ufyia;%d;a wêlrKfha wxl î' 25464/13 orK uq,a f;dr;=re jd¾;dfõ 02 

fjks msgqfõ 02 fjks fþofha i`oyka “fuu w;awvx.=jg .kakd ,o iellre o" kvq NdKav 

o iu`. uykqjr fmd,sia ia:dkfha iqN idOk iuQmldr fj<`o ie,g meñK tys mdúÉÑ 

lrkq ,nk ñKqï ;rdosh mrSlaId lr n,d tys ksjeros Ndjh ;yjqre lrf.k ud úiska tu 

w;a wvx.=jg .;a fyfrdhska m%udKh lsrd ne,Sfï oS ” lshk fldgi ú' 1 jYfhka i,l=Kq 

lsrSug wjir isákjd' 

PW10, the Jailer who handed over the Appellant to PW1 and his team 

confirmed that the police had not weighed substances inside the prison. The 

relevant portions of the proceedings are re-produced below: 

Page 257 of the brief. 

m% ( Bg miafia ta f.kshkak l,ska ta ia:dkfhaoS lsrd ne,Sula jqkd o @ 

W ( keye' 

Page 261 of the brief. 

m% ( fmd,sisfhka wdj ks,OdrSka Th iel lghq;= øjH ;snqk nE.a lv,d t,shg .;a;d o@ 

W ( ta lÜáh levqfõ keye' 

 

The above-mentioned contradiction clearly supported the defence version 

and the dock statement of the Appellant. 

The learned Counsel for the Appellant had pointed out another glaring 

contradiction of the evidence given by PW1 and PW2. According to PW1 after 

arresting the Appellant he and his team had gone to a hotel situated in 

Hantana and arrested three more people before the Appellant was brought 

to the police station. The relevant portions of the proceedings are re-

produced below: 
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Page 67 of the brief.  

m% ( bkamiq uy;auhd kej; kvq NdKav iu``. fmd,sia ia:dkhg .shd o@ 

W ( keye iajdñks'  tu lghq;= wjikaj kej; mKsúvhla ,enqKd mqoa.,sl T;a;=lrejka 

  úiska yka;dk m%foaYfha fyfrdhska u;a øjH wvx.= lsysm fofkla yka;dk fydag,h 

  wi, bkakjd lshd'  ud bka wk;=rej jEka r:hla f.kajdf.k tu ks,OdrSka  

  lKavdhu iu`. ia:dkhg hEug fmr mqoa.,hska w;awvx.=jg .ekSug lKavdhu 

  iu`. .shd' 

m% ( uy;auhd t;fldg nkaOkd.drfhka msg;a fj,d .sfha jeg,Sug o@ 

W ( tfyuhs' 

Page 69 of the brief. 

m% ( Bg miafia uy;auhd kej; fmd,sia ia:dkhg .shdg miafia fï kvq NdKav iy  

   iellre iïnkaOfhka .;a mshjr fudkjdo @ 

W ( uu fï iellrejka ish¨ fokd ia:dkhg /f.k .shdg miafia f;dr;=re fmdf;a 

  igykla fhdod uQ,ia:dk fmd,sisfha Wmfiajfha isá fmd,sia ierhka 18693  

  ks,Odrshdg iellre iy foam, l=ú;dkais 133/13 g we;=,;a NdKav iy wksla 

  iellrejka 03 fokdg iy wksla iellrejka 03 fokd iy tu iellrejkag wod, 

  NdKav;a foam, l=ú;dkaishg we;=,;a lr Ndr ÿkakd' 

 

This position was contradicted by PW2, who was called to corroborate the 

evidence of PW1. According to PW2, after the arrest of the Appellant all had 

come to the police station and he had remained in the police station with the 

Appellant. PW1 had kept the production in his locker and taken the key with 

him. The relevant portions of the proceedings are re-produced below: 

Page 168 of the brief. 

m% ( Tn lshkafka fuu iellre nkaOkd.drfha w;awvx.=jg f.k fl,skau wdfõ fmd,sia 

  ia:dkhg @ 

W ( Tõ' 
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m% ( fmd,sia ia:dkhg meñK iellre iy kvq NdKav Ndr oSula l,d Wm fiajhg @ 

W ( tu wjia:dfõ oS Ndr ÿkafka keye iellre wxYfha ;nd .;a;d ud iy ;j;a  

  ks,OdrSka lKavdhula iu`. iellre isáfha' 

m% ( fudk wxYfha o @ 

W ( ¥IK u¾ok wxYfha' 

m% ( ¥IK u¾ok wxYfha /foõjd @ 

W ( Tõ' 

m% ( Wm fiajhg Ndr ÿkafka keye @ 

 

Page 169 of the brief. 

m% ( kuq;a Tng úYajdihs tu wjia:dfõ oS Ndr ÿkafka keye lsh,d @ 

W ( keye' 

m% ( bka miafia kej; jeg,Sï i`oyd Tn;a msgj .shd o @ 

W ( keye' 

m% ( Tn tu wxYfha isáhd @ 

W ( Tõ' 

m% ( iellre tu wxYfha isáfha @ 

W ( Tõ' 

m% ( t;fldg kvq NdKav fldfya o ;snqfka f.kdmqjd @ 

W ( kvq NdKav ia:dkdêm;s ;=ud úiska t;=udf.a ks, ldurfha ,dÉpqj f,dla lr h;=r 

    wrf.k .shd' 
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Material contradictions create serious doubts as to the truthfulness of a 

witness. Further it affects the prosecution case significantly and render the 

testimony unreliable. Therefore, it is the profound duty of a judge to assess 

whether the discrepancies undermine the overall credibility of the witness. 

Further the judge must determine its impact on the case.  

In number of cases the Apex Court of Sri Lanka repeatedly held that “serious 

contradictions which go to the root of the case render the prosecution 

evidence unreliable.” 

Hence, the above noted contradictions are very serious in nature and will 

affect the integrity of the prosecution’s case.  

In the second ground of appeal, the Appellant takes up the position that 

there is a discrepancy in the weight of Heroin said to have recovered from 

the Appellant and the Government Analyst Report. The Counsel for the 

Appellant contends that the learned Trial Judge misdirected himself by 

failing to analyse the discrepancy in weight of the substance allegedly 

recovered which disturbs the production chain. He further submits that this 

is a substantial fact, which the prosecution has to prove beyond reasonable 

doubt.  

This ground of appeal has direct impact on the first ground of appeal. 

According to PW1, the recovered substances was weighed at the prison in 

front of PW10 Jailer Dissanayake. But PW10 in evidence admitted that the 

said substances were not weighed inside the prison premises. 

Further, according to both PW1 and PW2 the substances was weighed using 

a scale obtained from the police welfare shop. The gross aggregate weight of 

the substance was 11 grams. Weighing such a meagre amount in a welfare 

shop scale raises very serious doubts as to accuracy as most of the items 

sold, at a welfare shop is over 100 or 250 grams.   

When the productions were taken to the Government Analyst Department, a 

notable difference had been noted in the parcel. According to the Government 
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Analyst Report the weight of parcel was mentioned as 12.84 grams. This is 

1.84 grams in excess to the original weight. Hence the Appellant argues that 

the weight difference creates a serious doubt in the prosecution case as the 

weight difference is very significant.  

When this Court invited the Respondent to explain regarding weight 

discrepancy transpired from the evidence, the Deputy Solicitor General 

following the best traditions and highest standard admitted the weight 

discrepancy in the production and further added that she is unable to 

explain the reason.    

Further, although PW1 said that the production was in his custody until he 

returned to the police station with the Appellant, PW2 had said that the 

Appellant was directly brought to the police station, was kept under the 

custody of PW2 until the return of PW1. Another significant item of evidence 

revealed by PW2 is that PW1 had stored the production recovered from the 

Appellant in his personal locker until he returned to the police station after 

concluding another raid.    

This clearly shows that PW1 was handling the substances recovered from 

the Appellant in a dangerous and unsafe manner. This position of the 

Appellant clearly supports the weight discrepancy in the substance 

recovered from the Appellant and sent to the Government Analyst 

Department for analysis. 

In Perera V. Attorney General [1998] 1 Sri.L.R it was held: 

 “the most important journey is the inward journey because 

the final analyst report will depend on that”. 

 

In the case of Koushappis v. The State of WA [2007] WASCA 26; (2007) 168 

A Crim R 51 at para 85 the court held: 
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“Whilst the safe custody of critical exhibits such as these ought to be 

readily proved by clear and specific evidence rather than being left to 

inference, having regard to the way the case was conducted on both 

sides, the evidence here was such in my view, as to allow the jury to be 

satisfied beyond reasonable doubt that the drugs that were analysed… 

were in fact those seized by police from the appellant’s house”; 

The afore-mentioned judgments clearly highlight the critical importance of 

chain of custody evidence in drug-related offenses. They provide clear 

guidance on how this evidence should be presented to satisfy the trial court. 

Each piece of evidence requires thorough analysis to ascertain its origin and 

who had access to it, ensuring no deviations from standard practice. 

In cases revolving around drugs, chain of custody issues is of critical 

importance. The prosecution must present undisputable evidence to 

establish the chain of custody of the exhibits. Additionally, they must prove 

that the item presented at trial is the same item originally in the possession 

of or taken from the accused. Relying on tainted, unreliable, or tampered 

evidence would undermine the integrity of the judicial system. 

In this regard, the learned High Court Judge had made general comments 

about weight discrepancy in his judgment. In absence of the evidence led 

regarding this particular point; the comment made by the learned High Court 

Judge has no doubt caused great prejudice to a fair trial.  

The evidence placed by the prosecution with regard to the inward journey of 

the products creates a serious doubt on the conviction against the Appellant. 

Further, the evidence given by prosecution witnesses consists of 

contradictions and improbabilities. 

Considering the two grounds of appeal discussed above, it clearly supports 

the stance taken by the Appellant in defence as well as in his dock statement 

and certainly affects the root of the case. Hence, I decided not to address the 

third ground of appeal. 
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Therefore, I set aside the conviction and sentence imposed by the learned 

High Court Judge of Kandy dated 07/06/2023 on the Appellant. Therefore, 

he is acquitted from all the charges.  

Accordingly, the appeal is allowed.    

The Registrar of this Court is directed to send a copy of this judgment to High 

Court of Kandy along with the original case record.  

       

        

 

JUDGE OF THE COURT OF APPEAL 

 

Sampath B. Abayakoon, J   

I agree. 

     

       JUDGE OF THE COURT OF APPEAL 

   


