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Respondents : 06.01.2025
20.03.2025

In the instant application, the Petitioner inter alia challenges the decision
of the Court Martial to convict him for certain charges and to impose a
sentence of “dismissal without disgrace” from the Sri Lanka Navy. The
Petitioner joined the Sri Lanka Navy on 31.05.1983 to the rank of Sub
Lieutenant and had an unblemished record of service of 27 years. While
the Petitioner was holding the rank of Commander and serving as the
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“Area Stores Officer and Area Victualing and Clothing Officer -West”, he
had been served with a charge sheet connected to an incident of selling
of kerosene belonging to Sri Lanka Navy to a civil party consequent to a
recommendation made by a Board of Inquiry. At the Board of Inquiry,
statements from Stores Assistant M.K.E. Padmakumara, S.5.44808, N.
Rathnasiri(Browser Cleaner), and K.S.N. Whella(Browser Driver) had been
recorded. The Petitioner states that he was not permitted to be present
throughout the proceedings of the Board of Inquiry. It is claimed that the
above proceedings had been conducted in contravention of Regulation 13
of the Navy (Board of Inquiry) Regulation of 1975 and the rules of natural
justice.

After the conclusion of the Board of Inquiry, on 12.11.2009 the Summary
of Evidence of the number of witnesses was recorded. The Petitioner's
statement had been recorded on 30.11.2009. Yet again, on 11.12.2010
Summary of Evidence from R.S.K. Rupasinghe, M.K.E. Padmakumara for
the second time and three other new witnesses, namely Commander S.B.
Kaluarachchi NRS 403, Lieutenant Commander B.G.C.S. Lakmal NRS 1171
and Lieutenant M.H. Kosala NRR 1348 had been recorded.

Based on the aforesaid Summary of Evidence, the 5t Respondent had
issued the Charge Sheet dated 03.05.2010 containing three charges
against the Petitioner Subsequently, a Court Martial had been appointed
to inquire into the matter. It is stated that after issuing the aforesaid
Charge Sheet and appointment of Court Martial on 12.05.2010 for the
third occasion, a Summary of Evidence of three more witnesses namely,
Sub Lieutenant W.S. Shantha NRR 2564, Stores Assistant R.M.A.
Rajapaksha SS 17339 and J.A.J. Henry (Civilian) had also been recorded.
The Petitioner states that the recording of evidence in the summary of
evidence for the third occasion, after the issuance of the Charge Sheet
and the appointment of the Court Martial, is illegal and violates the rules
of natural justice.

At the Court Martial, the following witnesses had given evidence on
behalf of the prosecution.

i. Captain S.M.S.K. Silva
ii. Leading Transport Assistant H.A.D.P. Niroshan

iii. Stores Assistant M.K.E. Padmakumara
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iv. .M.A. llangakoon-Investigating Officer -CPC
v. W.N. Rathnasiri — Bowser Cleaner

vi. Sub Lieutenant W.S. Shantha

vii. Stores Assistant R.M.A. Rajapaksha

viii. J.LA.J. Henry - Civilian

ix. Commodore N.K.D. Nanayakkara

X. Provost Sailor R.A.P.N. Jayawardena

xi. Lieutenant Commander M.H. Kosala

After closing the case for the prosecution, the Petitioner made a dock
statement while one Commander Ariyarathna and one Lieutenant
Commander Chandralal gave evidence on behalf of the Petitioner.
Thereafter, the prosecution had called the evidence of Commander N.K.D.
Nanayakkara in rebuttal. The verdict of the Court Martial was delivered on
05.01.2011, finding that the Petitioner was guilty of all three charges and
had imposed a punishment of “dismissal without disgrace” from the Sri
Lanka Navy. The Petitioner states that the said decision of the Court
Martial is;

ultra vires

contrary to the Provisions of law

made without jurisdiction

violate the rules of natural justice

contravene the no evidence rule

contrary to the evidence

unfair, unreasonable and irrational

perverse

. fails to take into consideration relevant matters
fails to properly evaluate the defence of alibi

1" to 4™ Respondents unlawfully and illegally permitted the
prosecution to lead evidence in rebuttal

|. Improperly reject the Petitioner’s defence of alibi.

TSm0 Q0 oW

~ — —

Further, the Petitioner pleads that the summation by the 4" Respondent
judge Advocate;
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a. contains mis -directions of fact and law,

b. fails to evaluate the evidence according to law

C. Fails to sum up the defence of the alibi in a manner required by law,
and

d. the recommendations of the Board of Inquiry and proceedings of
the summary of evidence were held contrary to law.

Accordingly, the Petitioner seeks, inter alia, Writs of Certiorari quashing
the

(a) proceedings of the Court Martial (P15),

(b) decision of the Court Martial dated 05.01.2011,

(c) decision to impose a punishment of dismissal without disgrace from
the Sri Lanka Navy, and

(d) decision contained in the message dated 06.01.2011(P20)
communicating the decision of the Court Martial to impose a
punishment.

Factual Background Leading to the Court Martial Against the Petitioner

The matters that had led towards the conducting of a Court Martial
against the Petitioner are as follows. It is stated that the witness
Padmakumara had left the Navy Camp Welisara and had gone to the
Ceylon Petroleum Corporation, Kolonnawa to purchase 6600 Liters of
Kerosene as ordered by the Sri Lanka Navy on 08.04.2009. After loading
the said consignment of Kerosene, said Padmakumara had called the
Stores Assistant R.M.A. Rajapaksha and had informed him that he was on
his way to the Camp. Said Rajapaksha had informed Padmakumara that
there are no Navy personnel and Barrels to unload Kerosene at the Camp,
and therefore to sell the Kerosene. Thereafter, Rajapaksha had spoken to
the Bowser Driver Wehella and had inquired about selling the
consignment of kerosene. Wehella had called Padmakumara back and had
informed him that he knows of a place to sell kerosene and had asked
Rajapaksha to call him. Then said Padmakumar had called said Rajapaksha
and had handed over the phone to Wehella to speak to Rajapaksha
directly. Afterwards, Bowser driven by Wehella had left Kollonnawa along
with said Padmakumara and one Rathnasiri. The bowser had gone to a
certain location identified by Wehella and had reached a petrol station. At
the Petrol Station, Wehella and Rathnasiri had stepped out of the Bowser
and had spoken to a motorcyclist who was there. Thereafter, said
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Rathnasiri had returned to the bowser and had informed the driver to
follow the motorcyclist. Then they had followed the motorcyclist to a
house and Kerosene had been unloaded to another bowser which was
parked near the house. Thereafter, said Rajapaksa had informed
Padmakumar that he was coming to the location in the Petitioner’s car.
Subsequently, the Petitioner had arrived at the location along with
Rajapaksha in his official car driven by the transport assistant Niroshan.
Thereafter, certain other people had also arrived at the said place in a
white car and had given Padmakumar cash wrapped in a bag. It had been
handed over to the Petitioner. Thereafter, the Petitioner, Rajapaksha and
Padmakumar had returned in the Petitioner’s car. It is said that
Padmakumara was given Rs.10,000 by the Petitioner before he was
dropped off near the camp. Wehella, in his statement made to the Navy
during the investigations, states that he received Rs. 20,000 and gave Rs.
10,000 to Rathnasiri out of that sum.

Procedural Violations Alleged by the Petitioner

The Petitioner states that he was not permitted to be present throughout
the proceedings of the Board of Inquiry [P1] and was denied of the
opportunity to cross-examine the witnesses M.K.E. Padmakumara, N.
Rathnasiri and K.S.N. Wehella, who were admittedly accomplices violating
Regulation 13 of the Navy (Board of Inquiry) Regulations 1975 marked P2.
Said Regulation No. 13 of P2 is as follows.

“Whenever any inquiry affects the character of professional reputation of a
person subject to Naval Law, full opportunity shall be afforded to that person
of being present throughout the inquiry, and of making any statement and of
giving any evidence he may wish to make or give, and of cross-examination any
witness whose evidence in this opinion affects his character or professional
reputation and of producing any witnesses in defence of his character or
professional reputation.”

The Respondents aver that the document marked P1 contains the
proceedings of the Board of Investigation appointed by the Commander
Western Naval Area to conduct an inquiry into the impugned incident. It
is observed that as specified in Regulation 2 of P2, a Board of Inquiry may
be assembled by an order in writing by the Commander of the Navy. Since
the Commander of the Navy had not appointed the above Board of
Investigation [P1], it is submitted that the Board of Investigation in issue
cannot be considered as a Board of Inquiry. Hence, the Respondents
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submit that the said regulations contained in P2 have no application to
the Board of Investigation, and it only applies to the Board of Inquiry
appointed by the Commander of the Navy. The Petitioner has failed to
encounter the above submission which is averted in the statements of
objections of the Respondents. In any event, no material or evidentiary
proof has been placed before this Court by either party for this Court to
arrive at a proper conclusion as to whether the instant inquiry was a
board of investigation or a board of inquiry. Owing to the condition that
the Petitioner has failed to deny the stance put forward by the
Respondent that the instant is a Board of Investigation and not a Board of
Inquiry and terminology referred to in P1 and P2, | am inclined to
conclude that Regulation 13 of P2 has no application to the recording of
evidence specified in P1 by the Board of Investigation.

Nevertheless, it is observed that the Petitioner has been given an
opportunity to make a statement and give evidence by the aforesaid
Board. It is further observed that as per the said Regulation 13, an
opportunity as referred therein could be given to any person if he so
wishes and if he thinks that the inquiry affects his character or
professional reputation only. There is no material before this Court to
conclude that the Petitioner had made such requests as such to the
Board. Hence, the argument advanced by the Petitioner that he was
denied of the opportunity to be present throughout the inquiry and
cross-examine the witnesses at the proceedings as contained in P1
(alleged denial of the right to a fair hearing) as per the above Regulation
No.13 cannot sustain.

The Respondents submit that the appointment of a Board of Inquiry by
the Commander of the Navy under the Regulations contained P2 is not a
mandatory requirement to be fulfilled prior to the commencement of
Court Martial proceedings. It is on common ground that the Court Martial
was convened based on the evidence recorded in the Summary of
Evidence which is an essential pre-condition to be satisfied prior to
summoning a Court Martial as per the Sri Lanka Navy Order No. 0512
marked P4. It is observed that Section 2 of Order P4 stipulates that one of
the objects of a Summary of Evidence is to inform the convening
Authority of the nature of the case and to enable him to decide whether
the case should be tried by the Court Martial. The evidence of the above-
mentioned three witnesses, namely M.K.E. Padmakumara, N.Rathnasiri
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and K.S.N. Whella, whose statements were recorded during the
proceedings before the Board of Investigation P1 too, were yet again
recorded in the Summary of Evidence marked P5 as well. The said
witnesses have been subjected to cross-examination by the Petitioner.
Accordingly, it could be observed that a fair hearing had been given to the
Petitioner.

The Petitioner avers that after the relevant Charge Sheet was issued and
the Court Martial was appointed, a Summary of Evidence from three
additional witnesses had been recorded for the third time. The Petitioner
had been served with an additional list of witnesses and documents. The
Petitioner further asserts that he was not provided with a copy of the
Summary of Evidence concerning Lieutenant Commander A.M.D.M.
Abeysinghe and that the same violates regulations 10 and 30 of the Sri
Lanka Navy Orders 0512 [P4]. It is asserted that the failure to adhere to
the said procedural steps violates principles of natural justice rendering
the final order a nullity.

As per the document marked P5, the Summary of Evidence had
commenced on 12.11.2009. Documents P6 and P7 show that the
aforesaid Charge Sheet was served on the Petitioner on 03.05.2010. The
Petitioner complains that the recording of the Summary of Evidence for
the third time from the witnesses namely S.B. Kaluarachchi, B.G.C.S.
Lakmal and M.H. Kosala is contrary to the due procedure of recording the
Summary of Evidence as stipulated in Sri Lanka Navy Orders 0512 [P4].
Nevertheless, the proceedings of the Court Martial commenced on
23.06.2010. The third Summary of Evidence of the above three witnesses
was recorded from 11.02.2010 to 25.02.2010 before the commencement
of the Court Martial. In terms of Section 31 of the P4, if it appears to the
Commanding Officer or Convening Authority that additional evidence is
required, additional evidence may be obtained by recording an additional
Summary of Evidence. Furthermore, it is observed that the Charge Sheet
[P7] was not amended subsequent to the third Summary of Evidence.

Although the Petitioner states that he was not provided with a copy of the
said Summary of Evidence containing the evidence of Lieutenant
Commander A.M.D.M. Abeysinghe, as per the document marked P5/R2 it
is evident that a copy of the above Summary of Evidence of A.M.D.M.
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Abeysinghe had been served on the Petitioner and the same has been
formally accepted by the Petitioner placing his signature.

Under such circumstances, the Petitioner's assertion that the
Respondents have failed to adhere to the due procedural steps as
stipulated in P2 and P4 cannot be accepted. As such, | am of the view that
no prejudice or miscarriage of justice had been caused to the Petitioner.

The Admissibility of the Testimony of Prosecution Witnesses
Credibility of witness

The Petitioner challenges the evidence placed before the Court Martial in
various aspects. The Petitioner states that the prosecution witnesses
Padmakumar and Rajapaksa are admitted accomplices and criminals
unworthy of any credit. Therefore, it is claimed that said witnesses were
not independent witnesses and had to testify on behalf of the
prosecution to satisfy the Naval Authorities to safeguard their respective
positions in the Navy. It is claimed that the Naval Authorities allowed the
said witnesses to remain in their positions and handle stores despite,
their own admissions of theft, in order to elicit the required evidence
from them to implicate the Petitioner by inducing them.

Nevertheless, by the times of the Court Martial, the said witnesses had
not been tried for the alleged offences they had committed. However, by
that time, Sri Lanka Navy had lodged a complaint with the Criminal
Investigation Department regarding an alleged large-scale fraud involving
lubricating oil and kerosene against said Rajapaksha and the Petitioner.
Accordingly, the said witness Rajapaksa had been arrested by the Criminal
Investigation Department. The Respondents submit that witness
Pathmakumara was summarily tried by his Commanding Officer for the
offence he had committed. Furthermore, the Petitioner has failed to
convincingly show how the alleged criminal backgrounds of the witnesses
had negatively affected his case or the credibility of witnesses. Therefore,
the argument that these witnesses were not independent cannot be
accepted merely on a simple assertion.

Further, the petitioner asserts that Niroshan was an accomplice along
with witnesses Rajapaksha, Padmakumara, Wehella and Rathnasiri.
Accordingly, he is an unreliable witness. Who is an accomplice? “An
accomplice is one who is a guilty associate in a crime or who sustains such
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relation to the criminal act that he could be charged jointly with the
accused. It is admittedly, not every participation in crime which makes a
party an accomplice in it so as to require a testimony to be confirmed.”
[see Peris v. Dole (1948) 49 NLR 12 ].

“An accomplice is a person who knowingly, voluntarily and with common
intent with the principal offender unites the commission of a crime. The
term cannot be used in a loose or popular sense so as to embrace one
who has guilty knowledge or is morally delinquent or who has even an
admitted participation in a related but distinct office. To constitute one an
accomplice, he must perform some part in the commission of the crime or
owe some duty to the person in danger that makes it incumbent on him to
prevent its commission.” [see The King V. Piyasena 49 NLR 389].

In LT.CDR.Samantha Pushpa Kumara Pathirage v. Vice Admiral Jayantha
Perera and Others - CA (Writ) Application No. 689/2011, decided on: 14th
February 2019 on similar circumstances His Lordship Justice Arjuna
Obeyesekere observed that:

“The question that-arises from the second argument of the learned Counsel for
the Petitioner is whether an accomplice is a competent witness. In terms of
Section 133 of the Evidence Ordinance, 'an accomplice shall be a competent
witness against an accused person, and the conviction is not illegal merely
because it proceeds upon the uncorroborated testimony of an accomplice.’
Section 133 should be considered with Section 114 illustration (b) of the
Evidence Ordinance, which reads as follows: "The Court" may presume an
accomplice is unworthy of credit unless he is corroborated in material
particulars.”

If Section 114 illustration (b) presupposes the unreliability of the accomplice's
evidence, why does the prosecution depend on the evidence of an accomplice?
One explanation is that there may be instances where it is difficult and
sometimes impossible to detect offences which have been secretly planned and
executed without obtaining the evidence of a partner in crime. Unless their
evidence is led, those responsible cannot be held accountable for the crimes
that they have committed, thereby making the evidence of accomplices
essential for the prosecution.

This Court observes that the Petitioner, as a senior Commissioned Officer of the
Sri Lanka Navy was required to act with utmost honesty and adhere to high
standards of discipline required of a Commissioned Officer. Any breach thereof
has to be taken serious note of. Thus, in order to establish its case and ensure
that any breach of discipline is dealt with, this Court is of the view that the
prosecution was entitled to lead the evidence of the three storekeepers and
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leave the decision as to whether their evidence is truthful and reliable to the
members of the Court Martial.

The combined effect of sections 133 and 114 illustration (b) is that it is not
illegal to convict on uncorroborated evidence of an accomplice, even though it
may be dangerous and unsafe to do so.”

In P. Sivasambu, Inspector of Police vs Nugawela 41 NLR 363 at 368, it was
held that “under section 133 of the Evidence Ordinance, a conviction is not
illegal merely because it proceeds upon the uncorroborated testimony of
an accomplice. But, it is necessary that the Magistrate should have clearly
before his mind the fact that he is dealing with the evidence of an
accomplice, and he must give clear and satisfactory reasons for convicting
in the absence of corroboration.”

However, in the instant application the witnesses, Rajapaksha and
Padhmakumara, called by the Prosecution, have identified the Petitioner,
who was present at the scene, and well known to them. Alleged
accomplice Niroshan’s testimony had been corroborated by the evidence
of the above witnesses.

The Petitioner states that according to the Summary of Evidence of
Lieutenant Rupasinghe, he had seen Niroshan conversing with Rajapaksha
and Padhmakumara, who were seated at a table in the Kerosene stores
and Niroshan himself admitted in evidence before the Court Martial that
he used to speak to Rajapaksha and Padhmakumara at the stores. Hence,
Niroshan was a close friend of Rajapaksha and Padhmakumara.
Consequently, the Petitioner contends that Niroshan has intentionally
altered his evidence and provided false testimony to align with the
narrative given by his friends. Anyhow, the Summary of Evidence is not
evidence before the Court Martial. Furthermore, merely because
witnesses sit in such a manner or speak with each other does not
necessarily mean that they were close friends, and it does not seem as a
reason for Niroshan to give evidence in agreement with the testimony
given by the other two. As such, | view that there is no rationale behind
such an allegation.

The Petitioner states that the witness Niroshan, who was the driver of the
Petitioner’s official car, has uttered deliberate falsehood before the Court
Martial and it was refuted by the testimony of Commander Ariyaratne
and Commander Chandralal called as witnesses by the Petitioner at the
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Court Martial. Nevertheless, the evidence given by Commander
Ariyaratne and Commander Chandralal are not consistent. In his
evidence-in-chief, Ariyaratna said that there had been another private
party after the conclusion of the official farewell party held on behalf of
Commander Sandanayake who was the retiree, and the Petitioner did not
attend the said event. In the cross-examination, Ariyarathne said that he
dropped off Commander Sandanayake after the private party at his home
in Meerigama and came back.
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(cross-examination of Ariyaratna at page 503 of P15)

Evidence of the witness Chandralal is contrary to the evidence given by
the witness Ariyaratna. The witness Chandralal stated that both
Ariyaratna and the Petitioner sent Commander Sandanayake off and had
a drink thereafter.
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Accordingly, the credibility of the above witnesses Ariyaratna and
Chandralal is in dispute and the credibility of the evidence of witness
Niroshan cannot be refuted by such evidence.

Witness Niroshan had been involved in the incident in issue as a naval
driver of the Petitioner during the transaction material to the incident.
There is no evidence to support that Niroshan received any financial
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benefit or inducement from the said transaction. Furthermore, the
evidence does not show that Niroshan even stepped out of the vehicle
during the time relevant to the incident. Hence, although Niroshan was
seen speaking with witnesses Rajapaksha and Padhmakumara in the
store, this does not necessarily prove his involvement in the offence. The
circumstances and legal principles outlined above do not support the
Petitioner's claim that Niroshan is an accomplice.

The Petitioner further states that witness Niroshan is a person with a
criminal background. However, it is observed that at the time the
Petitioner was convicted, the Niroshan had not been a convicted criminal.
Hence the credibility of Niroshan could not be impeached in the instant
application based on his alleged criminal liability subsequent to the Court
Martial. The Petitioner contends that failure to maintain and submit a
running chart for April 2009 shows that Niroshan had knowingly used the
official vehicle for an unauthorized purpose and deliberately concealed
such use from the Petitioner and the Supplies Department. Nevertheless,
Niroshan's explanation in his testimony was that he was unable to submit
the running charts for April 2009 before the month's end due to being
taken to Navy Headquarters is acceptable.

Failure of the Prosecution to Call Wehella as a Prosecution Witness

The Petitioner submits that although the Bowser Driver Wehella was a
material witness listed by the Prosecution at the Court Martial, the
prosecution failed to call him as a prosecution witness. The Petitioner
relies on the presumption under Section 114(f) of the Evidence Ordinance
which provides that evidence which could have been produced and is not
produced, if produced, be unfavourable to the person who withholds it. It
is submitted by the Respondents that the Prosecution had decided not to
call said Wehella as a witness since the prosecution was of the opinion
that the evidence placed before the Court Martial was sufficient to
substantiate the charges against the accused (Petitioner). Section 134 of
the Evidence Ordinance provides that no number of witnesses shall in any
case be required for the proof of an act.

There may be multiple reasons as to why a certain party may decide not
to call a certain witness. One such reason would be the fact that the
witness in question if called to submit evidence, would give evidence that
is adverse to the party in question. However, that is not the sole reason
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for a party not to call a particular witness to stand. There may also be
circumstances where a party may, in their opinion, determine that
sufficient evidence has been adduced to prove a certain fact and decide
not to call any more witnesses. Therefore, in the instant matter, it is not
prudent to make the presumption that the reason for the Prosecution to
not call this particular witness was that the Prosecution feared that the
evidence adduced by such witness would be adverse. There may have
been several other compelling reasons that triggered the decision not to
call the witness in question.

Further, it is observed that although the Petitioner claimed the benefit of
the presumption in Section 114(f) of the Evidence Ordinance he has failed
to substantiate any importance to the case in calling the above witness.

In Walimunige John and Another v. The State 76 NLR 488, it was held,

“that the prosecution is not bound to call all the witnesses whose names
appear on the back of the indictment or to tender them for cross-examination.
Further, it is not incumbent on the trial Judge to direct the jury, save in
exceptional circumstances, that they may draw a presumption under section
114 (f) of the Evidence Ordinance adverse to the prosecution from its failure to
call one or more of its witnesses at the trial without calling all.

The question of a presumption arises only where a witness whose evidence is
necessary to unfold the narrative is withheld by the ' prosecution and the
failure to call such witness constitutes a vital missing link in the prosecution
case and where the reasonable inference to be drawn from the omission to call
the witness is that he would if called, not have supported the prosecution. But
where one witness's evidence is cumulative of the other and would be a mere
repetition of the narrative, it would be wrong to direct a jury that the failure to
call such a witness gives rise to a presumption under section 114 (f) of the
Evidence Ordinance."

Nevertheless, it appears from the proceedings before the Court Martial
that the Court Martial had summoned Wehella as a defence witness on a
request made by the defence (Petitioner). However, the defence had also
decided not to call Wehella as a witness at their right. Under such
circumstances, it cannot be assumed that the Prosecution decided not to
call Wehella as a witness since the Prosecution considered that said
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Wehella’s evidence would be unfavourable to the Prosecution case if he
was called.

Judge Advocate's Direction in Respect of Accomplice Evidence

It is also submitted that the Judge Advocate failed to sum up that the
corroboration of accomplices must be derived from unimpeachable or
independent evidence. In the instant application, Judge Advocate in his
summation to the members of the Court Martial had been adequately
warned of the perils of acting on the evidence of an accomplice and
advised that they must be satisfied with the truthfulness and reliability of
the said witnesses, prior to acting upon such testimony. [See pages
570,571,574,576,577,578,599 and 600 of the document marked P15].

This Court is of the view that the directions given to the Judge Advocate
were adequate to the members of the Court Martial to duly consider the
evidence presented by the Prosecution Witnesses. Moreover, the Judge
Advocate in his summing up has given proper directions in respect of the
identification of the Petitioner assessing the evidence of the above
witnesses.
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(at page 592 of P15, summing up )
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(at pages 586 and 587 of P15, summing up)

The decision of the Court Martial had been arrived at only after having
considered the said direction. This Court is therefore of the view that the
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members of the Court Martial have arrived at their decision, after having
been correctly assessed of the law and after having been satisfied of the
truthfulness and reliability of the evidence of the witnesses.

Defence of Alibi Advanced by the Petitioner

The Petitioner has taken up the defence of alibi in his dock statement
before the Court Martial. It is stated that on 08.04.2009 between 5.45
p.m./6.00 p.m. to 11.30 p.m. to 11.45 p.m. the Petitioner was at a party
at the Wardroom of the Welisara Navy Camp. Hence, the Petitioner
claims that he was not present at the place of crime at Kaduwela.
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(at page 466 in P15 - dock statement)

On the said day, there had been a farewell party for retired Commander
Sandanayake. According to the evidence given by the witness,
Ariyarathna, who was summoned to give evidence by the defence, the
party commenced at 8.45 p.m./9.00 p.m. The Petitioner had attended in
the above. At 11.30 p.m., senior officers had left the party. However, the
retired officer Sandanayake, with about 10 officers, had had a drink after
the main function. However, from the following evidence, it appears that
the Petitioner had not attended in the said party.
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(evidence of Ariyarathna at Page 469 of P15)
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(evidence of Ariyarathna at Page 472 of P 15)

The stance of the Petitioner is that the evidence of witness Ariyarathna is
not inconsistent with the evidence of the witness Chandralal, who was
also called by the defence. In this context, it is essential to evaluate the
evidence presented by the witness mentioned above. In his cross-
examination, said witness Ariyarathne had said that he dropped off
Commander Sandanayake at his home in Meerigama and came back to
the party.
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(cross-examination of Ariyaratna- at Page 503 of P15)

Witness Chandimal had also given evidence that the farewell party lasted
until 11.00 p.m.-11.30 p.m. Although the witness Ariyarathna said that
the Petitioner left the place after the main function, Chandimal stated
that even after sending the Sandanayake off, Ariyarathna and the
Petitioner had drinks.
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(cross-examinations of Chandralal at Pages 522 — 523 of P15)

Hence, the above piece of evidence shows that there is an inconsistency
in evidence given by the witnesses Ariyarathna and Sandanayake
concerning the time of the Petitioner leaving the premises after the
function. Accordingly, the credibility of the defence witnesses is in
dispute. Therefore, | view that the credibility of prosecution witness
Niroshan's evidence cannot be undermined by the evidence of
Ariyarathna and Chandimal in favour of the defence of alibi claimed by
the Petitioner.

Evidence in Rebuttal

The Petitioner submitted that the Court Martial acted ultra vires by
allowing the Prosecution to call evidence in rebuttal. After closing the
defence case, the Respondent had been allowed to call evidence in
rebuttal. Consequently, the Prosecution had called the evidence of
Commodore Nanayakkara in rebuttal. The Petitioner claims that the
evidence in rebuttal could be allowed only when the Prosecution is taken
aback by surprise. Section 134 of the Navy Act (as amended) provides
that, subject to other provisions of this part, the rules of evidence to be
adopted in proceedings before a court martial shall be the same as those
followed in the civil courts in Sri Lanka. Hence, it is viewed that the
Evidence Ordinance applies to a Court Martial. The Petitioner relies on
the Law of Evidence by E.R.S.R.Coomaraswamy and the Supreme Court
decision in K.S. Sediris v. The Queen 74 NLR 224.

“Evidence in rebuttal should not be permitted except in a case where
matter has arisen ex improviso, or the evidence was not admissible before
the prosecution case was closed” (Law of Evidence by E.R.S.R.
Coomaraswamy, Volume 2, Stamford Lake Publication,2013, at Page 845).
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In K.S. Sediris v The Queen 74 NLR 224 at Page 227 the Court observed as
follows;

“Evidence in rebuttal is permitted to be led at discretion of the trial Judge under
Section 237(1) of the Criminal Procedure Code. It is permitted in the interests
of justice when the prosecution has been taken by surprise by evidence being
led on behalf of the defence which the Prosecution could not reasonably
anticipate. In such a case the prosecution, if it has evidence which runs counter
to the defence case, is permitted to lead evidence in rebuttal...”

It is the submission of the Petitioner that in the instant application, the
Prosecution was not taken by surprise as during the recording of the
Summary of Evidence itself, the prosecution knew that,

(a) about the Petitioner attending the aforesaid party and that
alcohol was served at the said party;

(b) the Petitioner attended the said party; and that

(c) when the Petitioner was asked about the commission of the
crime in Kaduwela, the Petitioner replied, stating he
remembers drinking at a party at Welisara.

The Petitioner refers to a certain portion of the evidence recorded in the
Board of Inquiry.
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(at Page 4 of the document marked P1)
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(at Page 5 of the document marked P1)

It is also important to observe from the above proceedings before the
Board of Inquiry that even the Petitioner had no recollection of a party
held at the officer’'s mess until the Board of Inquiry disclosed such.
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However, after being reminded by the Board of Inquiry only the Petitioner
had answered that he was drunk there. It shows that even the Petitioner
had no idea of the defence of alibi at the commencement of the
proceedings, and it is only an afterthought of the Petitioner. In fact, the
Petitioner has not clearly averred the said defence during the summary of
evidence.
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(at Page 3 of the document marked P1)

However, the Petitioner claims that the evidence from the Board of
Inquiry disclosed that the Petitioner attended a party at Welisara. Hence,
it is claimed that the Prosecution would have known that the Petitioner
was at the said party at the time of the crime in Kaduwela. It appears that
the Petitioner expected the prosecution and Court to predict his plea of
an alibi which is misconceived in law. However, | am of the view that the
mere knowledge of the Prosecution of a party and the Petitioner’s
attendance there does not effectively serve the possible defence of an
alibi.

It is also observed that since the party was in Welisara and the place
where the relevant offence was committed is Kaduwela, the Petitioner’s
attendance at the party at Welisara does not necessarily exclude the
possibility of the Petitioner being physically present at Kaduwela at the
scene of the crime, subsequently. At least the Petitioner should have
been certain and consistent with his position as to where he was at the
time of the commission of the crime. In Damayanu v. The Queen 73 NLR
62, H.N.G. Fernando C.J. observed: “The defence becomes one of alibi only
when there is direct evidence that the accused person was at a different
place on or about the relevant time of the commission of the act.”

Hence, the effect of the alibi is less. The evidence indicated that the
Petitioner left the party and drove to Kaduwela in his official vehicle. No
guestions were put to the witnesses who were called by the Prosecution
in their cross-examination by the Petitioner in Court Martial based on the
defence of alibi. The first time at which the Petitioner took up the defence
of alibi was during his dock statement before the Court Martial. In
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Jayatissa v. Hon Attorney General [2010] 1 SRI L.R.279, it was held that
when the defence set up an alibi, the Prosecution is entitled to lead
evidence in rebuttal. Hence, in the instant application, since the Petitioner
has taken up his physical impossibility of being present at the scene of the
crime at the relevant time as a defence (alibi) for the first time in the dock
statement, taken by surprise, the Prosecution was entitled to call
evidence in rebuttal. Hence, | am not inclined to accept the submission of
the Petitioner that the Prosecution was not taken by surprise of the
defence of alibi taken up by the Petitioner at the dock statement made in
the Court Martial. Accordingly, | am of the view that the Court Martial has
not acted ultra vires in allowing the evidence in rebuttal.

Further, when the Prosecution informed the Court Martial of the
intention of calling evidence in rebuttal and on the day of calling witness
Commodore Nanayakkara to give evidence in rebuttal, the defence
(Petitioner) failed to object to such. Accordingly, the Petitioner is
estopped from challenging the decision of the Court Martial at this
juncture on such basis.

Alleged Defective Summing up of Evidence in Respect of the Defence of Alibi

It is stated that the summation of evidence by the Judge Advocate
contains material misdirections and non-directions. The Petitioner
brought the notice of this Court to the following citations in the
summation of the Judge Advocate.
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(vide Document marked P15 at Pages 592-593)

Although Commodore Nanayakkara, in evidence in rebuttal, stated that
the party was officially over at 9.45 p.m. the witnesses Ariyarathna and
Chandralal stated that the party went on from 8.45 p.m. to 11.15/11.30
p.m. Accordingly, the party had lasted even after 11.30 p.m. Therefore,
the officers could have remained even after the party as the bar hours
were going on until 10.30 p.m. It is submitted that based on such
circumstances when the Judge Advocate says “©® Bewo 09.45 edde
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aBDbsews’ @dwe 900 edxixm @ it should be considered as a
misdirection of the evidence and creates a serious doubt in the minds of
the members of the Court Martial.

Upon close perusal and complete reading of the summation, it appears
that the relevant portion “©® Beso 09.45 00d@ aBD8wewsy 3w @O0
edx¥» ®»” is not a direction given by the Judge Advocate, but a
reference made by him to the evidence given by Commodore
Nanayakkara in the evidence in chief (See page 537 of document marked
P15- evidence in chief of Nanayakkara). Continuation of the summation
clarify the said position.
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(at Page 593 of the document marked P15)

Without prejudice to the above, even in an instance where this Court
considers it as a misdirection, whether the party continued until 9:45 p.m.
or even beyond 11:30 p.m. is a matter of fact. The preliminary and main
duty of the Judge Advocate is to direct the members of the Court Martial
on matters of law. Such directions on the law are final and are not
capable of being questioned. In matters concerning the questions of facts
of the case, the members of the Court Martial shall be the judges. This
means that if the Judge Advocate expresses or indicates any opinions or
views regarding questions of facts, the members will evaluate those
opinions or views in the same way they consider the arguments
presented by both the prosecution and the defence. The members will
only rely on the Judge Advocate's views and opinions about the facts if
they find them agreeable. If, after careful and honest consideration, the
members find that they do not agree with any views or opinions
expressed by the Judge Advocate, they are completely free to reject those
opinions and act according to their own. Upon careful perusal of the
Judge Advocate's summation, it is observed that the Judge Advocate has
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correctly addressed the members of the Court Martial on the
aforementioned principles. Accordingly, | hold that no prejudice would
have been caused to the Petitioner owing to the summing up of evidence
in respect of the defence of alibi.

The Petitioner states in his written submission that Commodore
Nanayakkara was senior in rank to Commander Ariyarathna and Lt.
Commander Chandralal, and in the military, rank always matters.
Therefore, the suggestion of contradictions between officers of senior
rank and junior rank would generally lead to belief in the officer of the
senior rank over an officer in junior rank. Accordingly, it is further
submitted that the summation of the Judge Advocate would have
undoubtedly led the members of the Court Martial to believe
Commodore Nanayakkara over Commander Ariyarathna and Lt
Commander Chandralal on the incorrect premises that they were
contradictory as incorrectly portrayed by the Judge Advocate in his
summation. Anyhow, the Judge Advocate in his summation addressed
this point. He summed up that just because Commodore Nanayakka is a
senior officer, his evidence could not be accepted above the others.
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(at page 593 of the document marked P15)

Hence, the submission that the summation led the members of the Court
Martial to believe Commodore Nanayakkara over Commander
Ariyarathna and Lt. Commander Chandralal cannot be accepted.

Burden of Proof of Alibi

It is stated that in his summation the Judge Advocate summed up that
when an accused takes up the defence of alibi, the burden of proving the
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alibi shifts to the accused to prove the same on the preponderance of
evidence.
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(vide; document marked P15 at Page 592)

However, as per the settled law, no burden whatsoever falls on an
accused just because he raises a plea of alibi. In a criminal case, the
burden is always on the Prosecution to establish its case beyond
reasonable doubt that the accused was present at the time of the
commission of the criminal offence. In other words, the Prosecution must
establish that it was the accused, who is present in Court, who committed
the alleged criminal acts or omission at the crime scene.

In Banda v. Attorney General [1999] 3 SLR 168 it was held that there is no
burden whatsoever on an accused who put forward a plea of alibi and the
burden is always on the Prosecution to establish beyond reasonable
doubt that the accused was not elsewhere but present at the time of the
commission of the criminal offence. This principle was laid down in the
decisions of King v. Marshal 51 NLR 157 and H. S. R. Fernando 48 NLR 251
also.

The Supreme Court in Beminabennadige Krishantha Ranmal Pieris v. O.I.C.
Wallawatta [SC Appeal No. 82/2019 (SC minutes 27.02.2024) reaffirms the
above Principle, which was laid down by the superior Courts in multiple
judicial pronouncements as follows.

“The principles of law that are applicable in an instance where an accused
takes up an alibi had been laid down by the superior Courts in multiple judicial
pronouncements. Suffice to quote one such instance, where a divisional bench
of this Court in Mannar Mannan v Republic of Sri Lanka (1990) 1 Sri L.R. 280,
held (at p. 285 ) that “.. it was sufficient for the appellant to have raised a
reasonable doubt as to the truth of the case for the prosecution, namely that it
was the appellant who shot and caused the death of the deceased; that there
was no burden whatsoever on the appellant to prove his denial or to prove that
he was elsewhere at the time of the shooting”.
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Accordingly, without a doubt, it is apparent that the above directions
made by the Judge Advocate are contrary to the settled law.

However, it appears that sufficient evidence has been placed before the
Court Martial to substantiate the position that the Petitioner was present
at the place of the crime in Kaduwela. The official driver of the Petitioner
Niroshan has given evidence stating that he accompanied the Petitioner
to the Kaduwela in the official vehicle leaving the wardroom at Welisara
by 9.00 p.m. It is observed that the Petitioner had failed to suggest to any
of the Prosecution witnesses that he remained in the wardroom at
Welisara camp during the time he was said to have seen in Kaduwela, the
place of the crime. Alibi being the main defence of the Petitioner,
witnesses of the Prosecution before the Court Martial should have at
least been suggested by the defence that the Petitioner had remained
somewhere else during the relevant time but not at the site of the crime.
Hence the consistency of the defence of the alibi has been called into
serious question. In Jayatissa v. Hon Attorney General [2010] 1 SRI L.R.279,
the Supreme Court observed, that;

‘if the alibi was set up at the time the accusation was first made and was
constantly maintained, the credibility of alibi will be enhanced. If it is taken up
belatedly, the effect will be less!

In Vishawanadan and Others v. Attorney General [2021]1 SLR 14, it was
held that if the accused takes up a plea of alibi, he shall put it to the
witnesses of the prosecution during cross - examination. If the Plea of
alibi is made for the first time in the dock statement, the court can reject
it as false.

Further, the inconsistency of the evidence of the witnesses Ariyarathna
and Sandanayake who were called by the Petitioner before the Court
Martial to prove the time the Petitioner left the wardroom after the
function as | discussed earlier, also supports such view. The Petitioner has
taken up the defence of alibi for the first time before the Court Martial
which amounts to an afterthought not tenable in law.

Accordingly, in the given circumstances, | am of the view that even if the
members of the Court Martial had been properly directed by the Judge
Advocate as to the law, that there was no burden whatsoever on the
accused and that the burden is always on the Prosecution to establish
beyond reasonable doubt that the accused was present at the time of the
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commission of the offence, no different decision could have been reached
by the members of the Court of Martial with the overwhelming evidence
against the Petitioner. Accordingly, even though the point raised by the
Petitioner might be decided in favour of the Petitioner no prejudice or
miscarriage of justice has actually caused. In this connection, | would like
to refer to the following decisions in our jurisdiction.

M.H.M.Lafeer v. The Queen 74 NLR246 at p248, “There was thus both
misdirection and non-direction on matters concern in the standard of
proof. Nevertheless, we are of the opinion having regard to the cogent
and uncontradicted evidence that a jury properly directed could not have
reasonably returned a more favourable verdict. We therefore affirm the
conviction and sentence and dismiss the appeal.”

In Lurdu Nelson Fernando and Others v. The Attorney General (1998)2 Sri LR
329 it was held, that even though the points raised on behalf of the
appellants might be decided in their favour, yet no miscarriage of justice
has actually occurred; hence the appeal should be dismissed.

Lenient Sentence Imposed by the Court Martial

Additionally, it is submitted that despite the serious nature of the charges
raised against the Petitioner, the Court Martial imposed a lenient
sentence of “dismissal without disgrace” without providing justifiable
reasons. The Petitioner contends that the fair assumption which could be
arrived at as a reason for sentencing the Petitioner with lenient
punishment was that the Court Martial had doubts regarding the guilt of
the Petitioner. Thus, despite these doubts, rather than acquitting the
Petitioner, the Court Martial opted to impose a lighter sentence.
However, | am unable to agree with the above submission made by the
Petitioner as the Court Martial has justified its decision by giving reasons.
It is observed that the Court Martial has given due consideration to the
Petitioner’s satisfactory past service records and the previous character of
the officer before the sentence was imposed on the Petitioner.

Considering the circumstances and reasons outlined above, | am of the
view that there are no compelling cogent reasons, such as illegality,
irrationality, or procedural impropriety, for this Court to interfere with the
decision of the Court Martial.
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Suppression of Material Facts

The instant application has been filed on 04.08.2011. The Petitioner has
submitted an appeal dated 14.01.2011 to His Excellency the President
against the conviction and sentence imposed on him by the Court Martial.
It is stated in the Petition that the Petitioner has not received any
response thereon. However, the Respondents submitted that His
Excellency the President has ratified the recommendation made by the
Commander of the Army in respect of the sentence passed on the
Petitioner by letter dated 08.03.2011 marked R8 and turned down the
appeal submitted by the Petitioner by letter dated 23.03.2011 marked R9.
The Respondent contends that the Petitioner has failed to disclose the
purported decisions of His Excellency the President, and such deliberate
or convenient ignorance of material facts amounts to the suppression of
material facts.

The Petitioner argues that because of the letters labelled R8 and RS were
not addressed to him or copied to him, he could not have included the
same in the Petition. However, it is noted that the Petitioner has not
claimed ignorance of the decision of His Excellency the President.
Furthermore, the document dated March 23, 2011, marked R12,
indicates that the Petitioner was informed of this decision.

The Petitioner further asserts that the rejection of the appeal is not a
material fact to the application. However, it is the duty of the Petitioner to
place all the relevant facts before the Court to enable the Court to reach a
fair conclusion. It is for the Court to decide the materiality of the facts
produced before it. In Fonseka v. Lt.General Jagath Jayasuriya and Five
Others [2011] 2 SRI L.R. 373 it was held that a Petitioner who seeks relief
by way of writ which is an extraordinary remedy must in fairness to the
Court, bear every material fact so that the discretion of the Court is not
wrongly invoked or exercised.....If there is anything like deception, the
Court ought not to go into the merits, but simply say “We will not listen to
your application because of what you have done.” Further, Abdus Salam J.

observed that:
“Material facts are those which are material for the Judge to know in dealing
with the application as made, materiality is to be decided by the Court and not
by the assessment of the applicant or his legal advisers.
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Whether the facts not disclosed are of sufficient materiality to justify or require
the immediate discharge of the order without consideration of the merits,
depends on the importance of the facts to the issues, which are to be decided
by the Court”

Further, in Athula Rathnayake v. Jayasinghe (1975) 78 NLR 35 at 39-40 the
exacting standards of disclosure were laid down by Sirimanne J. who
when referring to the Petition filed by the Petitioner held as follows:

“His petition though it refers to documents (A) to (J) filed with the petition
makes no reference whatever to the summing up also being filed. If any
documents are filed with the petition they must be referred to in the petition
itself as this Court would be led by the contents of the petition and affidavit.
On reading the papers filed | myself was under the impression that the
summing up had not been supplied to the petitioner at all. This type of non-
disclosure in the petition and the filing of the document without it being
referred to in the petition tends to create in the mind of the Court a wrong
impression and at the same time affords the petitioner, when his bona fides are
questioned, to point out as an excuse that the document was in fact filed with
the petition... This type of action must be viewed with strong disapproval and
one hopes that it would not be followed in future.”

Accordingly, | am of the view that the Petitioner has not acted with
uberrima fides and is guilty of suppression of material facts.

Futility

As per the documents marked R8 and R9 the recommendations of the
Court Martial have been ratified by, His Excellency the President. The
decision of His Excellency the President is not amenable to writ
jurisdiction. In Major P. P. G. Siriwardena v. Cyril Herath and Others
CA/Writ/Application No. 754/2005, decided on 11.10.2010 it was held
that,

“The petitioner in this application has sought a wit of Certiorari to quash the
decision of Her Excellency and the Order published in the Gazette. This decision
was made by Her Excellency. The President in her capacity as President and as
the commander in chief of the Armed forces in terms of Article 30(1) of the
Constitution read with Section 10 of the Army Act. In view of the provisions in
section 35(1) of the Constitution, the decision of the Excellency the President is
not amenable to the jurisdiction.”
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In Selvamani vs Dr. Kumaravelupillai and Others (2005) 1SLR 99 at p 103,
the Court declined to grant relief on the basis of futility and opined as
follows:
“Even if this application of the Petitioner is granted, he is not entitled to resume
his earlier office in view of the Order of vacation of post. Therefore, issuing a
writ of Mandamus would be futile. A writ of Mandamus will not be issued if it
will be futile to do so and no purpose will be served.”

Similarly, in the instant application even if the Petitioner were to succeed
on the above grounds urged on his behalf, issuing the Writs prayed for
would be futile owing to the confirmation of the decision of the Court
Martial by His Excellency the President. It is the settled law that the Writ
of Certiorari will not be issued where the end result will be futility,
frustration, injustice and illegality.

Further, it has been consistently held in a series of cases such as PS. Bus
Company Ltd., v Members and Secretary of Ceylon Transport Board [61 NLR
491]; Credit Information Bureau of Sri Lanka v. Messrs Jafferjee & Jafferjee
(Pvt) Limited [2005 (1) Sri LR 89] and recently by the Supreme Court in
Samastha Lanka Nidahas Grama Niladhari Sangamaya vs Dissanayake, SC
Appeal No. 158/2010, SC Minutes of 14th June 2013 that no court will
issue a mandate in the nature of Writ of Certiorari or Mandamus where
to do so would be vexatious or futile.

For the reasons given above, the facts and circumstances of the instant
application do not warrant this Court to interfere with the decision of the
Court Martial. Accordingly, | am not inclined to grant any of the reliefs
prayed for in the prayer of the Petition. | order no cost.

Application is dismissed.

Judge of the Court of Appeal
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