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Pradeep Hettiarachchi, J

Judgment

1. This appeal arises from the judgment dated 04.01.2024, delivered by the Learned High
Court Judge of Colombo. The Accused-Appellant (hereinafter referred to as “the
Appellant”) was indicted before the High Court of Colombo in case No. HC 592/2018

on the following counts:

a. On or about 28.07.2016, within the jurisdiction of the High Court of Colombo,
the Accused was found in possession of 8.88 grams of Heroin without the
authority or a license as permitted by the Director in terms of Chapter 5 of the
Poisons, Opium and Dangerous Drugs Ordinance as amended by Act No. 41 of

2022, an offence punishable under Section 54A (d) of the said Ordinance;

b. At the same time, during the same transaction, the Accused, by trafficking 8.88
grams of Heroin, committed an offence punishable under Section 54A (b) of the
Poisons, Opium and Dangerous Drugs Ordinance as amended by Act No. 41 of

2022.

2. Atthe trial, two witnesses testified for the prosecution. Since both parties admitted the
Government Analyst’s Report under Section 420 of the Code of Criminal Procedure
Act, it was marked as P10 in evidence through the High Court Interpreter. The

Appellant subsequently made a dock statement.
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. At the conclusion of the trial, the learned Trial Judge found the Appellant guilty of both
counts. The Appellant was accordingly convicted and sentenced to life imprisonment.
Aggrieved by the said conviction and sentence, the Appellant has preferred the present

appeal on the following grounds;

a. The learned High Court Judge had failed to take into consideration the serious
infirmities of the prosecution case; and
b. The learned High Court Judge had failed to evaluate the dock statement and

adduce reasons for his conclusion to reject the dock statement.

The first ground of appeal advanced by the Appellant was that the learned Trial Judge
failed to take into consideration the serious infirmities of the prosecution case. I shall
now consider whether such a contention is borne out by the judgment, in light of the

evidence adduced by the prosecution.

. PWI, Wimalasena Lionel, was the first witness to testify on behalf of the prosecution.
At the material time, he was serving as an Inspector of Police attached to the Police
Narcotics Bureau. According to his evidence, at approximately 14.45 hours, he received
information from a private informant that a person known as ‘Niyas,” residing at
Kajeema Watta, Ferguson Road, was engaged in the trafficking of Heroin and would be

proceeding towards the vicinity of the Weligoda Mosque carrying Heroin.

. PW1 testified that, upon receipt of this information, he informed the Officer-in-Charge,
following which the officers of the Police Narcotic Bureau left the police station at
about 15.30 hours and proceeded towards Stadium Park, the car park near the
Sugathadasa Stadium. According to PW1, the informant met in the said car park. They
travelled in police jeep No. WPKP 5795, driven by PS Udayakumara 18314.

. PW1 further testified that, prior to leaving the police station, he made the relevant out
entry in his notes at approximately 15.15 hours. Thereafter, they arrived at Stadium
Park at about 15.55 hours and met the informant at about 16.20 hours. According to
PWI1. The informant informed them that the Appellant would be arriving in the vicinity
of the mosque between 5.00 p.m. and 5.30 p.m.
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8.

10.

1.

12.

Thereafter, PW1 and PS Sanjeewa 60728 (PW4), accompanied by the informant,
proceeded towards the mosque and sat on a small wall situated near a playground in the
vicinity of the mosque. The other members of the police team were instructed to remain

near the Madampitiya Cemetery.

According to the witness, while they were seated there, the informant identified the
Appellant, who was approaching them accompanied by another person wearing a grey-
coloured striped T-shirt and grey-coloured denim trousers. Then, PW1 and PW4
proceeded towards the Appellant and conducted a search. During the search, a quantity
of Heroin was found concealed in a pink-coloured grocery bag kept in the right-side
pocket of the Appellant’s trousers. PW1 thereafter arrested the Appellant at about 17.40

hours, after informing him of the offence for which he was being arrested.

PW4 also proceeded to arrest the other person who had accompanied the Appellant.
However, nothing incriminating was found in his possession; thereafter, PW1 and PW4,
together with the Appellant and the other person who had been arrested, proceeded in
the said police jeep to the vicinity of the Madampitiya Cemetery, where an inquiry was
conducted. During the course of the inquiry, it was revealed that the Heroin had
allegedly been obtained by the Appellant from his brother-in-law, who was residing in
Wattala. Prior to proceeding from the Madampitiya Cemetery towards Wattala, PW1
handed over the parcel containing the Heroin and the other items recovered from the
Appellant to PW4. The police team thereafter proceeded to Wattala with the Appellant

and took his brother-in-law into custody.

Then, the police team subsequently returned to the Police Narcotics Bureau at about
21.15 hours. Thereafter, the parcel containing the Heroin was sealed and handed over
to PC Keerthi on 29.07.2016 at 7.15 hours. In the meantime, the production had been

kept in the private locker of PW1 until it was handed over to the receiving officer.

The next witness called on behalf of the prosecution was PW14, Keerthi Perera.
According to his evidence, he received the production relating to the Appellant from
PW1 on 29.07.2016 at 7.17 hours. Further, he testified that he subsequently handed
over the said production to the Government Analyst’s Department on 01.08.2016 at
10.40 hours.
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13.

14.

15.

The next material witness called by the prosecution was PW4, Prasad Sanjeeewa.
According to his testimony, upon the instructions of PW1, he accompanied the police
team to the location for the purpose of conducting the raid. PW4 testified that, after
arriving at the said ground, they remained there waiting for approximately one hour.
However, this evidence is materially inconsistent with the evidence of PW1 as to the

period during which they remained in the vicinity of the ground awaiting the Appellant.

‘g OI@wE @w edhmed @w @000 S ©wdO0 eOEIOZ FIwe
F5EE?

C- ©@rewsy 81w e wcwn er@23. 7 (at vide pages 203-204 of the
Appeal Brief)

Another inconsistency between the evidence of PW1 and PW4 relates to the location
of the premises where the alleged raid was conducted. PW1 testified that the car park
known as ‘Stadium Park’ was situated behind the Sugathadasa Stadium. In contrast,
PW4, when questioned regarding the location to which they left for the raid, stated that
it was situated in the Keththarama area. Thus, the evidence of PW1 and PW4 is
inconsistent as to the precise location of the said car park where the police team

allegedly proceeded prior to the raid.

‘G Do Bz/@c eded Sw® bz B Oz 08z D2z Pw/@w @z/cOcs 22062
08000 9EE @20000 Do ¢oB Ve Hodzezsy?

C- @@z ¢T G@rehesz DO, @000® godned 850 Hodzlexy.” (at
vide page 196 of the Appeal Brief)

There is further discrepancy between the evidence of PW1 and PW4 regarding the time
at which the Appellant was taken into custody. PW1 testified that the Appellant was
taken into custody at 17.40 hours, whereas PW4 testified that the Appellant was taken
into custody at 14.40 hours. This discrepancy concerns a material aspect of the

prosecution case as to the time at which the Appellant was allegedly apprehended.
‘G D0200200 ¢ P@cw @ @2002908 @200 0;200; 2Ic38) 2000 Pz @cs
DCNEO ewediBsy wmnmed Haeg Hlocwr @OINVE o@im¢ wmeoE?

@®E0IE8sY @e3c3r ®DO esedees?
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c: @ 233/142/3 eadmEE @¢o, @c®ESw &0, eme® 15 B8mod 8.8
©@0008 Hwitd ©@10w@8 b8y wp) & ewEdIEsY 3O B 0;e® Oo¢ s
Eco i 14.40 O @ cumnE @wmr S8z ¢ned OO ewm @HO o Sc-¢
0w8@nf 8¢ e 82328, 7 (at vide pages 207-208 of the Appeal Brief)

16. A further inconsistency arises between the evidence of PW1 and PW4 regarding the
time at which they left the Police Narcotics Bureau. PW1 testified that he made the
relevant out entry at 15.15 hours and left the Police Narcotics Bureau at about 15.30
hours. In contrast, PW4 testified that he reported to the Police Narcotics Bureau at about
15.50 hours. This evidence is inconsistent with the prosecution version as to the time at

which the police team commenced its journey to the alleged raid.

“ar e B¢ Ow@wies EO8e® edw» @weed?

e e l5 15 o

g O/®@wr espws 15.15 O EO8e® e300 @wic e Daewzs’® @x/cdw 2262
08s00@ Bowsy 02 Hory Bwde?

C e 15.15 O @095y ewicE sHE @05wd Juw. 929 g0 0w e8ze
BEe®Y &30 ey 15.30 O s odssewssy 8OO Sw.” (at vide page 82-83 of the
Appeal Brief)

“or 90200200 P@uwr GumE Cw/@uws S8 Pw/@wd @&y Hewiwwd
o200 C2/@wr @@z z¢ 208 B!

& S end @ 85 ¢rc8Y e5;08 O;0800 wo® e3¢wr @Dd¢z000wO espas 15.50
8@es Os820 0.7 (at vide page 193 of the Appeal Brief)

17. It should further be noted that, according to the evidence of PW1 and PW4, the
informant was present with them at the time of the alleged raid. However, the presence
of the informant at the scene of the alleged raid is itself questionable, particularly in

view of the circumstances in which the raid was said to have been conducted.

‘e & @OINO Oz FO @w @200290; 0 @z0ew¢ FI0c Owz/@us?
c: @8 @& d& 8Sedd. ” (at vide page 89 of the Appeal Brief)
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18.

19.

20.

21.

These unexplained omissions and inconsistencies in the evidence of PW1 and PW4
raise serious doubts regarding the integrity of the investigation. The cumulative effect
of the aforementioned contradictions in the evidence of PW1 and PW4 substantially
undermines the credibility of the prosecution case. Their inconsistent statements
regarding the place at which they met the informant, and the time of the Appellant’s

arrest, create serious doubt as to the reliability of the prosecution version.

These are not minor discrepancies but go to the root of the prosecution’s case,
particularly in relation to the time and place of the arrest. In a case of this nature, where
the prosecution’s case rests predominantly on the evidence of police officers, it is
imperative that such evidence be clear, consistent, and free from material
contradictions. The failure to meet this standard renders it unsafe to place reliance on
the testimonies of PW1 and PW4, thereby entitling the Appellant to the benefit of a

reasonable doubt.

Owing to the contradictory nature of the prosecution evidence, a reasonable doubt arises
regarding the time and place of the arrest, and the manner in which the raid was
allegedly conducted. Moreover, these inconsistencies directly undermine the credibility
of PW1 and PW4, as the discrepancies in their evidence have not been sufficiently
explained and are difficult to justify. The following authorities illustrate the

consequences of the prosecution’s failure to establish the charges beyond a reasonable

doubt.

In Kalinga Premathilake vs. The Director General of the Commission to Investigate
Allegations of Bribery or Corruption, SC Appeal No. 99/2007, decided on 30-07-2009,

it was held,

“What needs consideration now is when the evidence led for the prosecution in this
case is closely scrutinized, whether it would be satisfied that the prosecution had
discharged the burden of proving the case beyond a reasonable doubt. If not, the
appellant is liable to be acquitted of the charges. The prosecution must stand or fall
on its own legs, and it cannot derive any strength from the weaknesses in the

defence, and when the guilt of the accused is not established beyond a reasonable
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doubt, he is liable to be acquitted as a matter of right and not as a matter of grace

’

or favour.’

22. In Narendra Kumar vs. State (NCT of Delhi), AIR 2012 SC 2281, the Indian Supreme
Court held:

“Prosecution case has to stand on its own legs and cannot take support from the
weaknesses of the case of defence. However great the suspicion against the accused
and however strong the moral belief and conviction of the Court, unless the offence
of the accused is established beyond a reasonable doubt on the basis of legal
evidence and material on the record, he cannot be convicted for an offence. There
is an initial presumption of innocence of the accused, and the prosecution has to
bring home the offence against the accused by reliable evidence. The accused is

entitled to the benefit of every reasonable doubt.

23. It is also desirable to emphasize that the officers, when conducting a raid of this nature,
are required to make notes on every important event and are also entitled to peruse their
notes in order to refresh their memory when testifying. Hence, where material
contradictions are present in their testimony, the Court cannot lightly disregard such

inconsistencies and proceed to convict the Appellant.

24. Unfortunately, the aforesaid infirmities, together with the material inconsistencies in
the prosecution evidence, appear to have escaped the attention of the learned Trial

Judge.

“Doct® HE» & BHPO 0s0 &;Bewd) sEw 9EEEO ey wivwm &@es oz
B3SO e3;. e9. 1 e8es) zTpewzy, e57. e9. 04 sz &@-ew 2wz 8Sedd w2 2w
2808 90O HEez 80638080 @R t;CBOO ey 2.

OB ercsy’ @¢e¢z0® gewzIzd 0O $dwz ¢md dw Hadn @200 ewid.
Docd® OO moEooiss eI Odnewsy oiw wews O gno BDEeOn
Boerltsed Hdd» 0c0dn wewzl 220 02088 o9z’ ®ws o
80300z @20e8.” (at vide page 376 of the Appeal Brief)

25. Further, it was contended on behalf of the Appellant that the learned High Court Judge
failed to properly evaluate the dock statement of the Appellant. However, I shall not
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consider this ground of appeal, as the above-mentioned ground of appeal is sufficient

to dispose of this appeal.

26. For the reasons set out above, the said infirmities discernible in the prosecution’s

evidence render the conviction unsafe and untenable.

27. Accordingly, the conviction and sentence dated are hereby set aside. The Appellant is

acquitted of all charges. The appeal is allowed.

Judge of the Court of Appeal

P. Kumararatnam, J.

[ agree

Judge of the Court of Appeal
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