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Pradeep Hettiarachchi, J

Judgment

1. The Accused-Appellant (hereinafter referred to as “the Appellant”) in the instant appeal

was indicted in the High Court of Anuradhapura on the following count;

On or about 01.05.2009, within the jurisdiction of the High Court of Anuradhapura,
the Accused committed the offence of rape upon one Hemapalage Subhashini
Hemapala, who is a physically disabled woman, an offence under Section 364(2)(f)
of the Penal Code as amended by the Act No. 22 of 1995, punishable under Section
364(2) of the Penal Code.

2. Ascelected by the Appellant, the trial was conducted before the Judge of the High Court
sitting without a jury. The prosecution called seven witnesses in support of its case. In

addition, the Court Interpreter also testified.

3. Atthe conclusion of the trial, the Learned Trial Judge found the Appellant guilty on the
count and convicted him accordingly. The Appellant was consequently sentenced to 14
years’ rigorous imprisonment and ordered to pay a fine of Rs. 50,000, with a default
sentence of six months’ simple imprisonment. In addition, he was directed to pay Rs.
300,000 as compensation to the prosecutrix, with a default sentence of one years’ simple

imprisonment.
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4. Aggrieved by the said conviction and sentence, the Appellant has preferred the present

appeal. The following grounds of appeal are advanced by the Appellant;

a. Whether the Learned High Court Judge had erred in law and in fact in
convicting the Accused when the prosecution has failed to prove its case beyond

reasonable doubt;

b. Whether the Learned High Court Judge had erred in law and in fact in
convicting the Accused by failing to consider that PW1 had not accurately given

evidence using sign language; and

c. The Learned Trial Judge failed to properly evaluate the reliability and credibility

of the identification evidence.

5. At this stage, it would be appropriate to briefly summarize the version of the

prosecution as follows;

6. The prosecutrix was dumb and deaf by birth, and she was not conversant with the sign
language at the time of the alleged incident, and she had no formal education in the sign
language. Further, it was elicited in her evidence that the prosecutrix was not certain

about the exact date on which the alleged act of rape had occurred.

7. On the day of the alleged incident, the prosecutrix was alone at her residence. While
she was walking near the trees within the premises of her house, the Accused allegedly
grabbed her by the hand and engaged in sexual intercourse with her on a rock located
near the said trees. The prosecutrix further testified that she attempted to escape by

pushing the Accused away; however, her efforts were unsuccessful.

8. Following the alleged sexual intercourse, the Accused moved away from the
prosecutrix. Thereafter, the prosecutrix remained at the said location and cried for some

time before returning to her home.

9. According to the evidence of the prosecutrix, she did not disclose the alleged incident

to any person immediately after its occurrence due to fear arising from the said incident.
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10.

11.

12.

13.

However, subsequently, only upon her menstruation having ceased, she disclosed the
incident to her sister, PW3. Thereafter, PW3 informed their parents about the alleged
incident, following which the prosecutrix identified the house of the Accused to her
family members. Subsequently, a complaint was lodged with the police on 28.05.2009,

approximately one month after the alleged incident.

I shall now proceed to consider the first ground of appeal advanced by the Appellant,
namely, whether the Learned High Court Judge had erred in law and in fact in
convicting the Appellant when the prosecution has failed to prove its case beyond

reasonable doubt.

In a prosecution of this nature, where the prosecutrix is above the age of consent, the
prosecution is required to establish that the alleged act of rape was committed by the
Appellant without the consent of the prosecutrix and prove the same beyond reasonable

doubt.

However, upon considering the surrounding circumstances of the present case, it is
apparent that the alleged act of rape had occurred with the consent of the prosecutrix.
It is only after the prosecutrix realized that her menstruation had ceased as a result of
the said act that she disclosed the alleged incident to her family members, following a
delay of approximately one month. This delayed disclosure is a relevant circumstance
that must be considered in assessing the credibility and reliability of her testimony. This

position is reflected in the evidence of the prosecutrix herself, PW2, and PW3.

However, it is significant to note that there is no evidence before the trial court to
establish that the Accused had threatened the prosecutrix in any manner to prevent her
from disclosing the incident to any person. Further, having regard to the age of the
prosecutrix at the material time and the surrounding circumstances of the alleged
incident, the explanation given by the prosecutrix for her failure to disclose the incident

at an earlier stage appears to be difficult to accept.

“g: 285 0@ @ §EO 0002 Bwery 53 nd 9ccr sty @O0 GO
BO@O ¢ 37
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14.

15.

16.

C ®odf Seo @edd dwed @ B fovy sy &f BHeo ¢ DO ez g§e@
. @, gsded Hae.” (at vide page 66 of the Appeal Brief)

The aforesaid evidence indicates that the prosecutrix did not disclose the alleged
incident immediately after its occurrence, but only after she realized that her
menstruation had ceased. This circumstance gives rise to a reasonable inference that the
alleged act of rape had occurred with the consent of the prosecutrix and that the

disclosure was made subsequently due to the fear of becoming pregnant.

Further, it was elicited during the evidence of PW2 that, upon becoming aware of the
alleged incident, the father of the prosecutrix had assaulted her, questioning why she
had gone with the Accused. This evidence is also indicative of the circumstances
surrounding the alleged incident and suggests that the conduct of the prosecutrix was

perceived by her father as having involved her consent.

“&: 282V @298 @DEODEDD Rw »@Vedf OO Ve, 0 we ¢!
c &I BB §2200 sedoct m@& dizyesy.” (at vide page 117 of the Appeal Brief)

& 200¢ @1@d?
C: BOE B3, a8 c® Fod Do ¢OO @ids. (at vide page 118 of the Appeal
Brief)

Furthermore, according to PW3, the sister of the prosecutrix, the prosecutrix disclosed
the matter by coming to her house while crying and stating that her menstruation had
stopped. PW3 testified that she attempted to comfort the prosecutrix; however, the
prosecutrix continued to cry, repeatedly stating that her menstruation had stopped.
Thereafter, PW3, in a joking manner, stated that if her menstruation had stopped, it
could mean that she was pregnant and would have to be married. The prosecutrix then
responded in the affirmative. Upon further inquiry, the prosecutrix identified the
Accused to PW3; however, she did not disclose any details regarding the alleged act of

rape at that time.

‘8 @2208080¢ 2GYO @® EBETw w2 ¢z O WO foy?
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17.

18.

19.
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0s2Y5O) 0@ew® Hwe.” (at vide page 121 of the Appeal Brief)

Further, according to the evidence of PW3, the prosecutrix stated that the Accused had
induced her by stating he would marry her and thereafter the alleged incident had
occurred. This evidence is significant, as it indicates that the prosecutrix’s version was
not that the act was committed by force or against her will, but that she had been

allegedly persuaded by the promise of marriage.

“&: 80 setoct 23067 @@20O¢ BDO? @® S HmmO; @@rnEs WEI B¢ BDO@DO?
C- 208 OO s meso¢ DENO) 23 Sado @eEREr @229 sz Sz D). SasO
0@e»® gdfows mer Dwz Oz HOE.” (at vide page 123 of the Appeal Brief)

The aforesaid evidence is inconsistent with the prosecution case that the alleged act of
rape was committed by the Appellant without the consent of the prosecutrix. Rather, it
suggested that there was an understanding between the Appellant and the prosecutrix,
which preceded the alleged incident. The subsequent discourse of the incident only after
the cessation of menstruation. Further, creates a doubt as to whether the alleged act of
rape was committed without the consent of the prosecutrix, as alleged by the

prosecution.

In these circumstances, when the totality of the evidence and the surrounding
circumstances are considered, there exists a reasonable doubt as to the manner in which
the alleged act had occurred and whether the same was committed without the consent
of the prosecutrix. It is a well-settled principle of criminal law that where a reasonable
doubt arises regarding the guilt of an accused person, such doubt must necessarily be

resolved in favour of the accused. Accordingly, I am of the view that the prosecution
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20.

21.

22.

23.

24.

has failed to establish the charge against the Appellant beyond reasonable doubt, and

therefore, the conviction of the Appellant cannot be safely sustained.

Then, turning to the second ground of appeal, as it was argued on behalf of the Appellant
that the Learned High Court Judge had erred in law and in fact in convicting the
Accused by failing to consider that the evidence of PW1 was not accurately conveyed

through sign language.

In this regard, a perusal of the evidence of the prosecution witnesses reveals that the
prosecutrix had not received any formal education in sign language. Consequently, she

gave evidence before the trial court with the assistance of a sign language interpreter.

The admissibility of the evidence of a dumb and deaf witness is governed by Section

119 of the Evidence Ordinance.

Section 119 of the Evidence Ordinance reads as follows;

“A witness who is unable to speak may give his evidence in any other manner in
which he can make it intelligible, as by writing or by signs, but such writing must
be written and the signs made in open court. Evidence so given shall be deemed to

’

be oral evidence.’

The admissibility and evidentiary value of the testimony of a dumb and deaf witness
were recognized and emphasized by the Supreme Court in Gunawathie Vs. Priyalal
(2007) 2 Sri L.R. 58, “I am of the opinion that despite the obvious and reasonable
constraints on communication, the witness, Sriyani Pushpalatha, was fully capable of
comprehending the questions put to her and of communicating her responses through

’

signs, despite her lack of formal training in sign language.’

Further held that “The reliability of evidence adduced by a dumb witness must be
considered in the light of the facts and circumstances of each case. There exists no

)

general standard or straight jacket formula applicable to such cases.’

7|Page



CA/HCC/0135/2025

25.

she may be examined through a sworn interpreter who understands her signs.’

“Under the Common Law, it is accepted that a person who is deaf and dumb is not
incompetent, if he or she can be made to understand the nature of an oath and if

intelligence can be conveyed to and received from him or her by means of signs. He or

’

In the present case, the evidence of PW16, the sign language interpreter, was that the
prosecutrix was capable of giving evidence before the trial court by communicating
through her own signs, notwithstanding the fact that she had not received any formal

education in sign language.

o @ BOeD 0®@8 Sx¥m mizyBued ceecs wuss BOO® p@m Hwee &
@@V cewsY B0 2w0dwf Howmd¢ p@a ews wo;ewa e EE oz n?
c OB Omoewsy &) Sewwz ¢0@y HEOO HO® §O» ews I c»m ¢
2o i@ @8 B0 68me O DE»Er @@ iz mied e
88082 et e2BD@D¢ 9125w08 @208 00 Howmde Bu@. e3®@wo 8O Sas
EEDO® enesBzy gdrosmen CAC @ms G057, 53O 3@ @ewcrwdzY
O2I22 5905, & Hesr Bz g2 BE® &f Baszdosy &f 2920 9292 229, D¢
Feslmo, & Dedf eI ol g@rewwn 5@ @ S&5Y ¢5; IR0 &2 @O0 H® &
&0 BwO B3 W0 BT @@O 220 @@ wHIHedc WIwgn E Wi
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G Bon@&8. @ 9O ©Bwidnt 38 OO won B 3@ 3ot wss sEOSHZIG
28®0.” (at vide page 180 of the Appeal Brief)

26. On this basis, it should be noted that the absence of formal education or training in sign

language did not, by itself, seriously impair or hinder the prosecutrix’s ability to
understand the questions conveyed to her through the qualified interpreter or to

effectively communicate her responses before the trial court.
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27.

28

29.

30.

31.

The evidence of a dumb and deaf witness must be evaluated in the same manner as the
evidence of any other witness. Accordingly, the mere fact that a witness is dumb and

deaf does not, itself, render his or her evidence unreliable or untrustworthy.

. Accordingly, I am of the view that the ground of appeal advanced by the Appellant,

namely, that the Learned High Court Judge failed to consider that the prosecutrix’s
evidence was not accurately conveyed through sign language, is without merit. The
mere fact that the prosecutrix was a dumb and deaf witness does not, by itself, render
her evidence unreliable. In the absence of any material demonstrating that the
interpretation was inaccurate or that the prosecutrix was unable to understand the
questions put to her or effectively communicate her answers, there is no basis upon

which this ground of appeal can succeed.

I shall now proceed to consider the third ground of appeal as the identification of the

Appellant by the prosecutrix is questionable and cannot be considered as reliable.

According to the evidence of PW2, she explained the manner in which the prosecutrix
identified the accused, stating that three boys were residing in the house of the accused.
Thereafter, the prosecutrix was shown each of the individuals and was asked to identify
the perpetrator. However, the prosecutrix stated that none of those persons shown to her
was the person who committed the alleged offence. Subsequently, the prosecutrix

identified the photograph of the Appellant as the alleged perpetrator.

Yo & 003000 HIO BHOO¢ »rYed’ M Ewbnwd mE¢ @@ wo HwE?
C Oon®& edn@H. dwiced ewcd H 3w 58 ¢g;0df nztecemz’ ¢, wmnd
ecommle, ¢odf en¢cod 9etsoy ewco. SO swos @@wiensY & €®8 ewdc
Q92 @200 2280; BOEs. 80 BDOOO sedeed mE¢ Bwwsyz) BHOO® @eda s 3o
DOE 0000 DBy e O, Podf adord ¢oiews dwle JHEE essIned &
©ed) demzY.” (at vide page 111 of the Appeal Brief)

This account of identification of the Appellant raises serious doubt as to the reliability

and impartiality of the identification process. The circumstances under which the

identification was made indicate that the prosecutrix was not able to identify the
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Appellant independently and without any influence or suggestion. Therefore, the

reliability of such identification becomes highly questionable.

32. The Learned Trial Judge’s failure to undertake a proper judicial evaluation of the

evidence has rendered his finding as to the identity of the Appellant both unsatisfactory

and unsafe.

33. Concerning identification, the following was held in S v Mthetwa 1972(3) SA 766 (A);

“Because of the fallibility of human observation, evidence of identification is approached
by the Courts with some caution. It is not enough for the identifying witness to be honest.
The reliability of his observation must also be tested. This depends on various factors, such
as lighting, visibility, and eyesight; the proximity of the witness, his opportunity for
observation, both as to time and situation, the extent of his prior knowledge of the accused;
the mobility of the scene; corroboration, suggestibility; the accused’ face, voice, build,
gait and dress; the result of identification parades, if any, and, of course, the evidence by
or on behalf of the accused. The list is not exhaustive. These factors, or such of them as are
applicable in a particular case, are not individually decisive, but must be weighed one

against the other, in light of the totality of the evidence, and the probabilities.”

34. A careful perusal of the impugned judgment reveals that the Learned Trial Judge failed

35.

to evaluate the identification evidence with the requisite degree of caution and judicial
circumspection mandated by law. He did not subject the evidence relating to the
identification of the Appellant to the careful scrutiny mandated by law, nor did he
adequately assess its integrity, reliability, and sufficiency before concluding that the

Appellant had been identified beyond reasonable doubt.

Furthermore, during cross-examination, the prosecutrix testified that she had sustained
injuries to her back when the Accused pressed her against a rock during the alleged

sexual intercourse. She further testified that she showed such injuries to her mother.

“grocH & @w B3 fawr H® nried EO emendn nOrc oy 53 de?
C DO &emo.
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C 085YROs.
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36.

37.

38.

39.

40.

G 00¢ 055Y200?
C: @@ &;c0." (at vide page 104 of the Appeal Brief).

Furthermore, it is significant to note that although the prosecutrix testified that she
sustained injuries during the alleged incident and that she showed such injuries to her
mother, PW2, while narrating the circumstances of the alleged incident before the trial
court, did not make any reference to the existence of such injuries. This omission raises
a doubt regarding the alleged injuries and their occurrence in the manner described by

the prosecutrix.

PW7,JMO was called by the prosecution to testify regarding the Medico-Legal Report
prepared in respect of the prosecutrix. According to the evidence of the IMO, the history
relating to the alleged incident was obtained from the prosecutrix with the assistance of
her mother. As per the history provided by the prosecutrix, the incident had occurred on

the day following the Vesak Poya Day.

Further, the JMO testified that he observed a partly healed tear in the hymen at the 7
o’clock position, which was indicative of a previous penetration. He further stated that
such an injury could have occurred approximately one week prior to the medical

examination.

Furthermore, the JMO testified that, apart from the aforementioned injury, no other
external injuries were observed on the body of the prosecutrix. This evidence is
inconsistent with the testimony of the prosecutrix, who testified that she had sustained
injuries to her back when the accused allegedly pressed her against a rock during the
sexual intercourse. The absence of any such injuries noted during the medical
examination creates a doubt regarding the manner in which the alleged incident is said

to have occurred.

The JIMO further provided an explanation regarding the possible medical reasons for

the absence of the alleged injuries on the body of the prosecutrix, which is as follows;
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41.

42.

43.
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Appeal Brief)

It is well established that the presence of injuries is not an indispensable requirement in
a prosecution for rape. Accordingly, the mere absence of injuries on the prosecutrix
does not, itself, negate the prosecution’s allegation that force was used in the

commission of the offence.

However, in the present case, the significance lies not merely in the absence of injuries,
but in the inconsistency between the testimony of the prosecutrix and the medical
evidence. While the prosecutrix asserted that she sustained abrasions on her back during
the alleged incident and showed such injuries to her mother, this assertion is not
supported by the evidence of the JMO, who found no such injuries during the medical
examination. This contradiction undermines the reliability of the prosecutrix’s account
and raises reasonable doubt as to the accuracy of her testimony regarding the manner

in which the alleged incident occurred.

In the present case, it is significant to note that, although the prosecutrix was capable
of giving evidence before the Court as a witness with the assistance of sign language,
despite not having received any formal education in sign language, the reliability of her
identification of the Appellant remains questionable. Where the identity of the
Appellant as the perpetrator remains doubtful, the Appellant is entitled to the benefit of
that doubt. Furthermore, the surrounding circumstances of the present case give rise to
a doubt as to whether the alleged act of rape occurred with the consent of the

prosecutrix.
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44. Having considered the aforementioned authorities in the context of the facts and
circumstances of the present case, I am unable to agree with the findings of the Learned

High Court Judge.

45. For the foregoing reasons, the conviction and sentence imposed on the Appellant by the
Learned High Court Judge of Anuradhapura in respect of the charge of rape are hereby
set aside, and the Appellant is acquitted of the charge. Accordingly, the appeal is

allowed.

Judge of the Court of Appeal

P. Kumararatnam, J

I agree

Judge of the Court of Appeal
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