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Thotawatte, J.

This appeal is preferred against the order of the Provincial High Court of Wayamba
holden in Kurunegala dated 23.09.2019, whereby the learned High Court Judge
dismissed the revision application and thereby affirmed the order of the Magistrate’s
Court of Galgamuwa dated 10.01.2018 made under Section 38(2) of the Employees’
Provident Fund Act No. 15 of 1958 (as amended).

The said revision application had been filed on behalf of Athige Rohitha Kusumsiri by
the Petitioner-Appellant, Athige Prasad Kumara De Silva, acting in his capacity as the
duly appointed power of attorney holder of Athige Rohitha Kusumsiri (hereinafter
sometimes referred to as the “Principal Appellant” for the sake of clarity).

It is not in dispute that proceedings were instituted in the Magistrate’s Court of
Galgamuwa upon a certificate issued by the Commissioner of Labour under Section
38(2) of the Employees’ Provident Fund Act for the recovery of a sum of Rs. 1,883,648/-
, being EPF contributions and surcharge due from Eco Uniware (Pvt) Ltd.

It is not in dispute that the Principal Appellant was a director of Eco Uniware (Pvt) Ltd
during the period in which the company was operational and that he appeared before
the Magistrate’s Court of Galgamuwa pursuant to a summons issued in relation to the
proceedings under Section 38(2) of the Employees’ Provident Fund Act (hereinafter
sometimes referred to as the EPF Act).

The proceedings before the Magistrate’s Court of Galgamuwa were initiated by the filing
of a statutory certificate under Section 38(2) of the EPF Act by the Assistant
Commissioner of Labour, Mahawa, identifying Eco Uniware (Pvt) Ltd as the defaulting
employer.

A perusal of the journal entries in the Magistrate’s Court record (transmitted to this
Court together with the High Court record) reveals that, throughout the proceedings
conducted under Section 38(2), in the Magistrate’s Court of Galgamuwa, the defaulting
employer is consistently identified as Eco Uniware (Pvt) Ltd. However, in the caption of
the order dated 10.01.2018, Eco Uniware (Pvt) Ltd is not named; instead, an individual,



Athige Rohitha Kusumsiri, is mentioned and described as the Defendant. Further
compounding this inconsistency, the learned Magistrate, in the body of the same order,
appears to refer to Athige Rohitha Kusumsiri as the 2"4 Respondent.

| am unable to ascertain the origin of the designation “2"¢ Respondent” as applied to
Athige Rohitha Kusumsiri. The certificate upon which the proceedings before the
Magistrate’s Court are founded does not name or refer to Athige Rohitha Kusumsiri.
However, in the written submissions tendered by the parties, Athige Rohitha Kusumsiri
has been described as the “2"® Respondent” and it appears that the learned Magistrate
has adopted that description in the impugned order dated 10.01.2018.

The learned Magistrate, by order dated 10.01.2018, found that the 2" Respondent had
failed to place before the court any grounds sufficient to relieve him of liability in his
capacity as a director of the company and, accordingly, ordered that the full amount
specified in the certificate be recovered from the 2" Respondent personally as a fine.

It appears that the Principal Appellant had, on summons, appeared before the court in
the proceedings under Section 38(2) of the EPF Act with regard to the defaulting
employer company Eco Uniware (Pvt) Ltd as a director of the said company.

Proceedings under Section 38(2) of the EPF Act are statutory recovery proceedings,
adopted where the Commissioner of Labour is of opinion that recovery of sums due is
impracticable or inexpedient under Section 17 or Section 38(1), proceedings are
commenced by the filing of a certificate specifying the default, upon which the
Magistrate’s Court summons the employer solely to show cause why recovery should
not proceed, and, in absence of sufficient cause, enforces recovery by deeming the
amount due to be a fine.

The defaulting employer in this instant case is a company, a juristic person. It is apparent
from the order of the learned Magistrate that the Principal Appellant has been held
personally liable solely by reason of his status as a director of the said company. It
appears that, in arriving at this determination, the learned Magistrate has relied upon
the provisions of Section 40 of the EPF Act.

Section 40 provides that where an offence under the Act is committed by a body
corporate, every director, manager, secretary, or other similar officer of that body
corporate shall be deemed to be guilty of that offence, unless such person proves that
the offence was committed without his knowledge or that he exercised all due diligence
to prevent its commission.



The learned Magistrate appears to have failed to appreciate that personal liability of
directors under Section 40 arises only in criminal prosecutions instituted under offence-
creating provisions, and cannot be invoked or enforced through recovery proceedings
under Section 38(2), which are confined to the recovery of sums due from the employer
as such.

Section 40 of the Employees’ Provident Fund Act is expressly framed as a criminal
liability provision and is triggered only where:

“An offence under this Act is committed by a body of persons or by a body
corporate ...”

Section 40 does not impose automatic liability on directors; its operation is conditional
upon the prior commission of an offence under the Act. The existence of such an
offence is therefore foundational, and in the absence of an underlying offence duly
established in law, Section 40 has no application and cannot be invoked to attribute
personal liability to directors or officers.

As expressly recognised by the Supreme Court in Mohamed Ameer and Another v. Yapa,
Assistant Commissioner of Labour, proceedings under Section 38(2) of the EPF Act are
not criminal in the strict sense, the court’s role being confined to facilitating recovery. A
criminal liability arises only when a criminal prosecution is initiated for an offence under
Section 34, and if the offender is a body corporate, Section 40 may operate to deem
directors or officers guilty of the offence.

In “Mohamed Ameer” it is stated;

“Proceedings for recovery may not be criminal in the strict sense, but they may
result in fines and even imprisonment. While particulars need not be given with
the same strictness as in a criminal charge or indictment, yet enough details must
be disclosed so as to enable the alleged defaulter to know what he is being
accused of.”

This characterises proceedings under Section 38(2) as proceedings for recovery, and not
as a prosecution, trial, or punitive process. The description further distinguishes such
proceedings from criminal proceedings by emphasising that they are “not criminal in
the strict sense,” and by expressly contrasting them with a criminal charge or
indictment.”

1(1998) 1 Sri.LR 156



Section 38(2) of the EPF Act stipulates as follows:

"

. such sum shall be deemed to be a fine imposed by a sentence of the
Magistrate on such employer for an offence punishable with imprisonment, and
the provisions of section 291 (except paragraphs (a), (d), and (i) of subsection (1)
thereof of the Code of Criminal Procedure Act, relating to default of payment,
shall apply ...”

(emphasis is mine)

However, the phrase “an offence punishable with imprisonment” does not mean “an
offence has been committed and proved.” It means that “for the limited purpose of
recovery, the law will treat the sum as though it were a fine imposed for an offence that
carries imprisonment in default.”

The appearance of the Principal Appellant before the Magistrate’s Court in response to
summons issued in proceedings instituted under Section 38(2) of the EPF Act is purely
procedural and representative in character, arising solely from his position as a director
of the defaulting employer company. Such appearance does not, in law, convert the
proceedings into one against him personally, nor does it operate to substitute or
displace the defaulting employer named in the statutory certificate. Mere appearance
before the court cannot create personal liability where none is contemplated by Section
38(2) of the Act.

The liability should be imposed on the employer company and not on the
representative personally. At a Section 38(2) recovery process, a representative of the
employer company has no obligation to defend himself by establishing that the default
had happened without his knowledge or that he exercised all due diligence to prevent
such occurrence.

The learned Magistrate at the conclusion of his order has stated as thus:

“@un wewsy oy On ecdm D6 ¢IHOWmC; 85T EO® H»EOD girg 0D a8t
8080 awdw @¥n YeE ©@IBTVewsy gl emdiewrn) Daews’ ¥y wr DoRe®xsy
Bewed OO 5@rendrf mO1en a3 Jenw 928ed Ry BB @D 05288 9O Bdenw
D08, 0N DT 0P H»POVO @®IR) WS Y B WHAW®B YmoD ewdm ¢80 wdm oGeED
ewdw gn GB8wuE 18,83648/- m» e @¢dm DO ¢BIHIWGEensY (W @C® 8w WO
OO0 Bewdn 8. OB ¢d) e 00endsies’ »H® & wwm EBE 0@ udn &0
cRO® Bwd® »c8.”

It appears that the learned magistrate has misdirected himself as to the nature and
purpose of Section 38(2) of the EPF Act. By treating a recovery proceeding under Section
38(2) as a means of imposing personal liability on a director on the footing of deemed
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criminal responsibility, the learned Magistrate had exceeded the jurisdiction conferred
by the statute. The error is not one of mere appreciation of evidence or exercise of
discretion, but a jurisdictional error going to the root of the proceedings, warranting
appellate intervention. By failing to intervene and by affirming the Magistrate’s order
despite this clear misdirection, the Provincial High Court itself erred in law and failed to
properly exercise its revisionary jurisdiction. The impugned order of the High Court is
therefore unsustainable and warrants appellate intervention.

For the foregoing reasons, the appeal is allowed. The order of the Provincial High Court
of Wayamba dated 23.09.2019 in HCR 05/2018 and the order of the Magistrate’s Court
of Galgamuwa dated 10.01.2018 in MC No. 6458/EPF are hereby set aside. The learned
Magistrate of the Magistrate’s Court of Galgamuwa is directed to reconsider the matter
and to make a fresh order in accordance with law.

Judge of the Court of Appeal

K.M.S. Dissanayake, J.

| agree

Judge of the Court of Appeal



