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Arjuna Obeyesekere, J

The Petitioner, having been appointed as a teacher in 1979, joined Class Il of
the Sri Lanka Education Administrative Service in November 1999, and was
promoted to Class Il of that Service in 2014. The Petitioner states that the
Government introduced a scheme in 2013 whereby Public Servants were
permitted to import a motor vehicle or purchase a locally assembled motor
vehicle at a concessionary duty rate (the Scheme). The Petitioner has annexed
to the petition marked ‘P8a’, Circular No. 1/2013 dated 2" August 2013 issued
by the Ministry of Finance and Planning, which sets out the terms and

conditions applicable to the said Scheme.

The Petitioner, being eligible to import a motor vehicle in terms of ‘P8a’ had
submitted an application to the 1°* Respondent, the Secretary, Ministry of
Education, Eastern Province, on 7" April 2014.* The Petitioner states that by a
letter dated 19™ May 2014, the 3 Respondent, Deputy Chief Secretary
(Finance), Eastern Province, prior to processing the application of the
Petitioner, had inquired from the 1 Respondent whether there are any
disciplinary inquiries pending against the Petitioner. In reply, 1* Respondent
had informed by a letter dated 19" June 2014, annexed to the petition marked
‘P13’ that a disciplinary inquiry against the Petitioner is pending at the Ministry
of Education. The 3™ Respondent had accordingly informed the 1°** Respondent
by letter dated 14" July 2014 annexed to the petition marked ‘P14’ that the
Petitioner’s application cannot be processed as there is a disciplinary inquiry
pending against the Petitioner. This position has been conveyed to the
Petitioner by the 1* Respondent, by letter dated 28" July 2014, annexed to the
petition marked ‘P15’.

! Vide application annexed to the petition marked ‘P7’.



Dissatisfied by the said decision, the Petitioner filed this application on 28"
April 2015. By an amended petition filed on 27" November 2015, the

Petitioner has sought inter alia the following relief:

(@) A Writ of Prohibition prohibiting the 1* and/or 6" Respondent from

issuing a charge sheet to the Petitioner;

(b) A Writ of Certiorari quashing the decision contained in ‘P13’, ‘P14’ and

‘P15’ not to issue the Petitioner with a vehicle permit in terms of ‘P8a’;

(c) A Writ of Mandamus to compel the 1%, 3" or the 4" Respondents to issue

the Petitioner a vehicle permit in terms of ‘P8a’.

The aforementioned Writ of Prohibition has been sought to prevent the charge
sheet relating to the disciplinary action referred to in ‘P13’ — ‘P15’, from being
served on the Petitioner. By a motion filed on 18" September 2019, the
Attorney-at-Law for the Petitioner had submitted that the disciplinary inquiry
against the Petitioner has been concluded and that he has filed an appeal
against the findings of the Disciplinary Authority with the Administrative
Appeals Tribunal. The Respondents have filed a copy of the Order of the
Administrative Appeals Tribunal delivered on 8" October 2019, which has
upheld the findings of the Inquiry Officer and the punishments imposed on the
Petitioner by the Disciplinary Authority. Thus, the necessity to consider the

Writ of Prohibition does not arise.

While Section 01.01 of Circular ‘P8a’ sets out the list of persons who are
eligible to apply for a permit, and the number of active years of service that
each category of persons must have prior to the date of the application in
order to be eligible to apply for the concession, paragraph 01.02 of ‘P8a’

contains the list of items that disqualify a person from applying under the said
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Scheme. The disqualification that has given rise to this application is found at

Paragraph 01.02(v) and reads as follows:

“® SHe0ernnd DOERD Dan HRRSHRES HOPH WO 150 O® HINSD®
qo08 DO eI Heds”’

The word, ‘G@o@d®e’ means ‘procedure’, and therefore, the requirement in
‘P8a’ is that a person against whom disciplinary procedures have commenced
is not eligible to be issued a permit under the Scheme.? The question that
needs to be determined in this application therefore is whether any
disciplinary procedures had commenced against the Petitioner at the time

‘P15’ was issued to the Petitioner.

The learned Counsel for the Petitioner is equating the commencement of
disciplinary procedure against the Petitioner to the issuance of a charge sheet
followed by the commencement of a ‘formal disciplinary inquiry’. There is no
dispute that a charge sheet had not been served on the Petitioner at the time
the letter ‘P15’ was issued on the Petitioner, and even at the time this
application was filed. The primary argument of the learned Counsel for the
Petitioner therefore was that his application for the vehicle permit could not
have been refused as no formal disciplinary inquiry had been initiated against

him at the time ‘P15’ was issued.

The position of the Respondents however is that at the time ‘P15’ was issued
to the Petitioner, a preliminary investigation had been held against the
Petitioner and a decision had been taken to initiate disciplinary action against
the Petitioner, and that such a decision would satisfy the requirements set out

in ‘P8a’. The learned Senior State Counsel has also submitted that ‘P8a’ does

? ‘P8a’ has been issued only in Sinhala and Tamil.
*See English — Sinhala Dictionary by Professor G.P. Malalasekera [2004, 4" Edition] page 788.



not make reference to disciplinary action being commenced nor is the
reference to a commencement of a formal disciplinary action. His submission
was that applicants are disqualified from claiming benefits under the said
Scheme if steps have been initiated with a view to taking disciplinary action, or
in other words, the disciplinary procedures set out in the Establishments Code

have been set in motion.

The Respondents have submitted that a preliminary investigation into several
acts of misconduct said to have been committed by the Petitioner had been
investigated by a Committee appointed by the 4™ Respondent, the Chief
Secretary of the Eastern Province in 2012, and that the Committee had
submitted its report, together with a draft charge sheet to the 4th Respondent,
who in turn had forwarded the said charge sheet to the 1* Respondent, by a

letter dated 7" December 2012.*

The said charge sheet against the Petitioner contained 24 charges. The
Petitioner was subsequently found guilty by the Inquiry Officer of the following

charges:

Charge No. |

1. That while in Government Service, without approval of the Secretary of
the Ministry, the Petitioner had worked as Sainthamaruthu reporter of
the “Lake House Institution”, reporter of the “Sri Lanka Broadcasting
Corporation” and a freelance reporter of “Navamany” newspaper,
thereby violating Section 1:3 and 1:4 of Chapter XXX of the

Establishments Code.

* This letter has been marked ‘R7A’.



Charge No. Il

2. That while working in the Government service the Petitioner has kept
the office key without approval and thereby interrupted the duty of the

office employees.

Charge No. VIl

3. That while working in the Government service, the Petitioner had sent a
letter addressed to the principal, Janab M.H. Sediq Oraf by using the
name of a terrorist movement (LTTE) and threatening him attempted to

create problems in administration of the school.

Charge No. XXIV

4. That the Petitioner had committed all of the above offences or some of
them or any of them, by which the Petitioner had dishonoured the

Government Service.

Having received the aforementioned report and the draft charge sheet, the 1%
Respondent had thereafter sent the following letter dated 20" December

2012, marked ‘R7B’ to the Secretary, Ministry of Education:

“@ @ gAes =0o)E® 6dded S0 S53.060. §EmS dom &NeOaBO

OEV AN GROBGOD oerw 880 emMON® gANoe SR DS
e&On O B0 Ry OB oo ELIG oWwenm OO oretd ®dY,
D@0 §u o® daw Bedid) Fw oPRSNewsl B ddvmwe HMeO®NHO
oEV o eGP MSWERENS SONE) VRO HeOED dicm oPns 6P o)
20 ® ed» OO Hed.

oD 00 HENOW To OxSH 66D O @ EW guBee S0ORS OO
o S O edice opn 0PASNeRs @0 MO oc® Y dedvrem



DS ) edice oped IR MO geR C8 eCR™ e® 6HP» A ¢On OO
20 WOIHDO 508,

Thus, as at 7" December 2012:

(a) There was a recommendation that disciplinary action must be initiated

against the Petitioner;

(b) There was a decision that the Petitioner must be issued with a charge

sheet in respect of the above acts of misconduct.

What followed thereafter demonstrates bureaucratic red tape at its best, with
the Ministry of Education, and the Public Service Commission taking 35 months
to decide who is the Disciplinary Authority of the Petitioner.” As a result, the
charge sheet that eventually led to the aforementioned decision of the
Administrative Appeals Tribunal, was issued to the Petitioner only in 2016,
even though a decision had been taken to issue the Petitioner with a charge
sheet 16 months before the Petitioner made the application ‘P7’ under the

said Scheme.

While the Ministry of Education was taking its time deciding who has the
power to issue the Petitioner with a charge sheet, the Petitioner had been
involved in a further incident with the Principal, Zahira College, Kalmunai on
29" October 2013, resulting in assault and destruction of property. The
Petitioner had been transferred after this incident, but as he failed to report to
the new place of work, the Petitioner had been served with a vacation of post
notice, which had subsequently been withdrawn on an appeal filed by the

Petitioner, subject to a warning.

® Vide documents marked ‘R7C’ to ‘R7X'.



It is in this background that | must consider whether the decision of the 3"
Respondent not to process the application of the Petitioner is ultra vires and

unreasonable.

Chapter XLVIII of the Establishments Code contains the “Rules of Disciplinary
Procedure” applicable to the Petitioner. While Part 3 contains the Procedure
for disciplinary action by the Cabinet of Ministers, Parts 4, 5 and 6 contain the
Procedure for disciplinary action by the Public Service Commission, by a
Secretary to a Ministry holding delegated powers from the Public Service
Commission, and Procedure for disciplinary action by a Head of Department or
other Officer holding delegated authority from the Public Service Commission,

respectively.

Section 6:2 of Chapter XLVIII reads as follows:

“Where a Head of Department or other Public Officer holding delegated
authority in terms of sub-section 6:1 above contemplates disciplinary action
against an officer in a category of officers coming within his disciplinary
authority, he should hold a preliminary investigation himself or cause to be
made a preliminary investigation by another officer or a group of officers

appointed by him.”®

Similar provision is found in paragraphs 3:1, 4:1 and 5:2 of the Establishments

Code.

Section 13:1 of Chapter XLVIII sets out what is meant by a preliminary

investigation, and reads as follows:

® Section 6:2 reads as follows: “cs® 61 co DwSHE OGS OO @E D A eceSDedsy GMB®N
0n 0oy SHeNown D88 o® don VNSO OO Blede SHEAO WOKDO GO SHEROWRO
0D DonEd Bx H000 geomd @O qid Dow, goe Dan VRNOWR OB om By DB

om0 @ O SHEIOKH &) SHERNO DHMNKES o) OGS o n dddvmnt ©OiNdn Em®.”
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“A preliminary investigation is that which is conducted by a disciplinary
authority or Head of Institution...to find facts as are necessary to ascertain
the truth of a suspicion or information that an act of misconduct has been
committed by an officer or several officers and to find out and report
whether there are, prima facie, sufficient material and evidence to prefer
charges and take disciplinary action against the officer/officers under

suspicion.”’

In terms of Section 6:3, “If a prima-facie case is disclosed against the officer by
the preliminary investigation held in terms of sub-section 6:2 above, the
relevant Disciplinary Authority should prepare a charge sheet and duly issue it
on the officer. However, in the case of an officer in the Combined Services, the
Head of the Department in which the officer works should forward, without
delay, the draft charge sheet and other documents to the Director of Combined

Services.”® Similar provision is found in paragraphs 3:2, 4:2, and 5:3 thereof.

Section 13:12 reads as follows:

“After the completion of the preliminary investigation, the officer
conducting the investigation should forward the report of the preliminary
investigation together with the statements obtained from the relevant
parties, documents, etc. taken into his custody and his observations and

recommendations to the appropriate authority. The officer conducting the

7 Section 13:1 reads as follows: “68m® osed Headewns o) HeROLS He eceon el DB DeOvwES
8g DO 56 ¢ o SEAED owns qif § OO0 em) eMoOndt ¢ DH® ex) & SEAedD S oy
e®»BE0D WO WIHPO GOHx YO D CHID) @WIHDW, GIWKD ©Pd B0 HEIOWO & SHEIOWSO
e®) BDOid@D edicm 9ETon DO Dawaned Hw HOPD HOR ANE MNCRD 6oH o MMOEE SRIENWSS
D0 @) S WO Al & Ksie eaw SR oems Do RAROKH 6®) MHEB® EMSHY &)
cdas 58 ROV o DB & cwdesd = OO YeRtwsed Sewin Pm & cem o8 WOg @A
SHraown 988 ol SO w0 D& ¢ & BERED o AR e HOP Yo dddvwern:s & D.”
® Section 6.3 reads as follows: €5 62 € O®SH® MO SERO®O dGICRO edicen cMBOD BOD
OO esly D gid O O° Yo DVdvown VG g NSO =8 wses =D, goe Dow
RO D8, edice spns ones MO e HRAOW ¢On DNRFO Hnd BE u®. des §° ¢ JMAER
eS80 gOY SO0 «PaSNens Do DO SHEAOW 680w WoOm ecconedsy NS OB
edic oy GInd gemn® CWOR SMAER 668D GABTBOOX) O eMOPVOY LOSH DE BUW®.
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preliminary investigation should also prepare a draft charge sheet...and
forward it to the relevant authority in the event that sufficient material is
disclosed that call for disciplinary action against the suspect officer or

officers.”

The fact that the Preliminary Investigation forms part of the disciplinary
procedures set out in the Establishments Code is evident from the provisions

of Section 1:4 of Chapter XLVIII, which reads as follows:

“If a formal disciplinary inquiry has been held, the proceedings should be
arranged in chronological order and the various stages of the proceedings
such as relevant material of the preliminary investigation, charges,
answers thereto, the inquiry proceedings, findings and the disciplinary

orders flagged or labeled separately.”

The material that has been placed before this Court by the Respondents
demonstrate that as at 7" December 2012, the preliminary investigation had
been concluded, and based on its findings, a decision had been taken to issue a
charge sheet to the Petitioner. The 1* Respondent was personally aware of the
said decision as he is the person who had written ‘R7B’, and when the 3™
Respondent inquired from him whether there were any disciplinary
proceedings pending against the Petitioner, it was his duty to set out the

accurate factual position.’

A public servant is not entitled to import a motor vehicle on concessionary
duty terms as of right. The Circular ‘P8a’, and all circulars similar to it, before
and after, afforded a public servant a privilege, which could only be used once

in five years, or such other time period that the Government may decide, and

° Vide ‘P13".
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on terms and conditions determined by the Government. ‘P8a’ makes it clear
that an officer against whom disciplinary procedures have been initiated (devw
fo@dens pode @0) is not eligible to receive the said privilege. Similar
provision is found in the Minutes of Pension,'® whereas suspension of salary
increments, promotions, foreign trips and scholarships would require a formal

charge sheet to have been issued.'

It is noted that ‘P8a’ has been replaced with Circular No. 01/2016 dated 14™
July 2016 marked ‘8R2’. Clause 2.5 thereof reads as follows:

“rooe ogoed O dens g6 ed & § MHDHRSS ODWO @)
e ©E® DOV em) 55 08 o9 Yo dddveans e DI daw
aOieans Mo D0 10 O° HIMSHr GO0s DO eME Hewds.”

It is therefore my view that, unless the Disciplinary Authority acts in terms of

Section 25" or Sections 31:5 and 31:6 of Chapter XLVII**;

a) A preliminary investigation is the first step that would be taken where

commencement of disciplinary action is contemplated;

b) The purpose of a preliminary investigation is to ascertain if there is

sufficient material to initiate disciplinary action;

c) Whether disciplinary action could be initiated would be known by the

report submitted by the Officer conducting the preliminary investigation.

1% Vide Section 12(1) where disciplinary proceedings are pending or contemplated at the time of retirement,
the pension may be withheld or reduced.

" Vide Section 14:12 of Chapter XLVIII - “When a formal charge sheet has been issued against an officer for
disciplinary action against him, granting him salary increments, promotions, foreign trips and scholarship,
study leave with pay, loans and advances, no pay leave locally and abroad and secondments should forthwith
be suspended until the final outcome of the inquiry.”

© Summary Disciplinary Procedure.

B Interdiction pending a preliminary investigation.
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d)

g)

If the preliminary investigation does not disclose any material that
warrants the initiation of disciplinary action, the matter obviously ends

there.

If disciplinary action is called for on the material that is disclosed during
the preliminary investigation, the Officer conducting the investigation is

required to submit a draft charge sheet together with his report;

The issuance of the charge sheet on the officer concerned would follow

thereafter, followed by the holding of a formal disciplinary inquiry.

The preliminary investigation, the report of the Officer conducting the
preliminary investigation, the charge sheet, the inquiry and the
disciplinary order forms part of the disciplinary procedure set out in the
Establishments Code for the taking of disciplinary action against a public

servant.

Thus, by the time ‘P15’ was issued, the disciplinary procedure against the

Petitioner had commenced, thereby bringing the aforementioned steps that

had been taken within the limitation contained in ‘P8a’, namely “w®
HeCernND DD daw FuSvns O DO €20 O FIIISHL GOKS
290 ea®d SHepNds .

In the circumstances of this case, it is my view that the decision of the

Respondents to withhold the issuance of the permit is within the provisions of

paragraph 01.02(v) of the Circular ‘P8a’, and is therefore not ultra vires the

powers of the 3™ Respondent. It is not a decision which is so outrageous in its
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defiance of logic or of accepted moral standards that no sensible person who

had applied his mind to the question to be decided could have arrived at it.**

The application of the Petitioner is accordingly dismissed, without costs.

Judge of the Court of Appeal

Mahinda Samayawardhena, J

| agree

Judge of the Court of Appeal

“Lord Diplock in Council of Civil Service Unions v. Minister for the Civil Service [1985 AC 374].
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