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In the matter of an Appeal made 

in terms of Section 331 of the 

Code of Criminal Procedure 

Act No. 15 of 1979. 

Democratic Socialist Republic 

of Sri Lanka 

Complainant 

Vs. 

1. Selwam Lingarathnam 

2. Thangarasa Sivakantharasa 

Acussed 

AND NOW BETWEEN 

Thangarasa Sivakantharasa 

Presently in remand at Welikada 

Prison, Colombo. 

Accused Appellant 

Vs. 

The Attorney General 

Respondent 



• 

BEFORE 

COUNSEL 

ARGUED ON 

WRITTEN SUBMISSIONS 

DECIDED ON 

K.K. WICKREMASINGHE, J. 

K. K. Wickremasinghe, J. 
K. Priyantha Fernando, 1. 

AAL K.S. Ratnavale with AAL Suranga 
Bandara and G. Ranitha for the Accused­
Appellant 

H.I. Pieris DSG for the Respondent 

26.08.2019 

Final written submissions for the Accused­
Appellant - On 05 .11.2019 
Final written submissions for the 
Respondent- On 30.09.2019 and further 
written submissions were not filed. 

07.07.2020 

The Accused-Appellant (hereinafter referred to as the Appellant) has filed this 

appeal seeking to set aside the conviction of murder and the sentence of death 

penalty imposed on him by the Learned High Court Judge of Trincomalee in 

case No. HCEP12142/2003(T). 

The Accused-Appellant has been charged with the 1 st Accused on six charges 

for the alleged offence of committing murder of six fishermen in Muthur, in the 

year 1990. The 1 st Accused died pending the trial and the Appellant was 

convicted and sentenced to death by the High Court of Trincomalee. He has 

made this appeal against the aforesaid conviction and sentence. 
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A preliminary objection was taken up by the.appellant that the accused had been 
indicted on a repealed Regulation and therefore the indictment is not in 

accordance with law. 

The accused-appellant was charged on an indictment dated 2l.06.1996 and the 

Emergency Regulations dated 20.06.1989 on which he was charged had been 

rescinded by Regulations promulgate on 17.06.1993. 

Since the appellant was charged under Regulation 24(1) of the Emergency 

Regulations No. 1 of 1989, published under Gazette Extra Ordinary dated 

2006.1989, I wish to draw the attention to the relevant regulation. 

Regulation 24 (1) (b) of the Emergency Regulations No.1 of 1989 states as 

follows: 

"24(1) Any person who 
(b) causes or attempts to cause death or injury to any other person with fire or 

any combustible matter or any explosive or corrosive substance or with any 
missile, weapon or instrument of any description 

Shall be guilty of an offence and, notwithstanding anything in the Penal Code or 
in these regulations shall, on conviction thereof before the High Court, be liable 
to suffer death or imprisonment of either description for life." 

In support of his argument the learned counsel has cited the case of Attorney 
General V. Francis (47 NLR 467). The case quoting Craie in his treatise on 

Statute Law (3rd Edition) at page 342, states as follows 

"As a general rule, and unless it contains some special provision to the 
contrary, after a temporary Act has expired no proceedings can be taken 
upon it, and it ceases to have any further effect. Therefore, offences committed 
against temporary Acts must be prosecuted and punished before the Act expires, 
and as soon as the Act expires, any proceedings which are being taken against 
a person will ipso facto terminate" 
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It is noteworthy to draw the attention to the chronology of events. 

The alleged date of the offence was 07.08.1990. Date of indictment IS 

21.06.1996. Charges were based on the Emergency Regulation No.1 of 1989, 
published under Gazette Extra Ordinary dated 2006.1989. The said Regulation 
was rescinded in terms of Regulation No.57 published in Gazette Extra 

Ordinary 771 /16 of 17.06.1993. 

As per the case Peter Fernando V. Abeysingbe (57 NLR 262) it had been held 

that: 

"When a penal statute is superseded by another statute a person cannot be 

prosecuted under the repealing statute for an offence which was committed 

when the repealed statute was in force. It is, however, open to the prosecution, 

by virtue of Section 6(3)(b) of the Interpretation Ordinance, to charge the 

offender under the relevant provisions of the earlier statute notwithstanding its 
subsequent repeal. " 

The section 6(3) of the Interpretation Ordinance states as follows: 

"3) Whenever any written law repeals either in whole or part aformer 

written law, such repeal shall not, in the absence of any express provision 
to that effect, affect or be deemed to have affected-

(a) the past operation of or anything duly done or suffered 
under the repealed written law ; 

(b) any offence committed, any right, liberty, or penalty 

acquired or incurred under the repealed written law ; 

(c) any action, proceeding, or thing pending or incompleted 

when the repealing written law comes into operation, but 
every such action, proceeding, or thing may be carried on 
and completed as if there had been no such repeal " 

As the date of offence was on 07.08.1990 and the Emergency Regulations were 
pv;ctinn 1"111"';"0 tht;lt nPM"H u,rhi f"h u r-:::.c ";:IFt-PT" 'If) ()h. 1 O~O <::Inri hpfAT"P 17 ();; 10Q1. .... ·~ ............. "O --.. ........ 0 ~ ..... -. r-.... ..... - .................. ... ..... - ..... _ .. -"'."""" ................ --... ... - ..... -~ ....... - ..... . 'oJ ... ... .., ... .... . 
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Hence it is evident that the law which was Jelevant when the offence had been 

committed under Regulation 24 (1) of the Emergency Regulations and thereby 

it is apparent that the preliminary objection taken by the appellant should reject. 

Following grounds of appeal were urged by the Counsel for the Appellant 
in his written su bmissions:-

1) Lack of sufficient proof on the fact that deaths actually occurred. 
2) The purported eye witness presented to court lacks credibility and 

reliability . 

3) Clandestine role played by sub-inspectors of police; namely Kingsly 

Fernando and Baithullah 

4) Identification parade held two years after the alleged incident. 

5) Questionable role played by S.I. Baithullah 

6) Identifcation Parade flawed by the Participation of S.I Baithullah 

7) S.I. Baithullah's dismal career record. 

1) I wish to consider the 1 st ground of appeal mentioned in the written 

submission on behalf of the Appellant. The Appellant states that there is 
no sufficient proof as to prove that the deaths actually occurred due to 

following reasons; 

a) None of the bodies were ever recovered. 

b) No cause of death could be ascertained eg: whether caused by of 

firearms, gunshots etc. or fatal blows/assault. 

c) Non availability of post mortem reports to confirm the cause of deaths. 
d) No credible evidence to establish deaths. 

The Learned High Court Judge has addressed this fact in his Judgement as 

follows: 

" "11:3 ~D:i ~25)J e!~~d' ~e;1msf qoO:>W<.:l25i 1990 ElZ5lElJ~~D~ 6~c) 25) .. ~co25)il36 

oe:J~zs:f 8~~ "1lZSl. 619 Z5lJC~d'~ q~JC g~<CJ:l~d' o .. El6:l ~6zsf¥Z5l ZSlzs:fEl<.:l 

~ .. C:6'lc'CC) cozs:f ~C) qoO:>W<.:l 8~~ d'dJ25)<.:lC) CfftCOJd' ~oJ88<.:lC) o8zsf¥6 

o .. El .. zs:f~®C) 9~9 ElJZSlJEl66<.:l zsf ~25)J~<.:l. d ~td'!5J~El25i ®C 8drdr CfftcoJel co .. ~I9zsf, 

~~J<.:lJ CO .. ~~255, ~66 oB2:lf¥6 oEl2:iJ'w ~~El~)5 W~ZSlJ ~Z5l~J co .. ~I9zsf q~dzsf¥J 
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1:5lC G2l131!Jl1:5l. ~~~2l1z:;i 8~tl G2l13®ltl .1:5l36~3V ®1:5)® 8el38J oli!l&81:5l36 

03~(5;)VGd e:m:liQ '1'o1:5l 2 ~3z:;iQ G\i!l~ 91:5l3(5;) 1:5l6 'i'ltl 06~ 'i'ltl 06~ 9<(S)C8~ 

®6~~c) 0151 ~B®z:;i 8~ tl 2l1ltl @vC) 25)(s)®2l1~ 1:5lC G2l131!Jl1:5l." 

Thus, it is evident that with the existing circumstances at the time of the offence 

committed, it could not have been possible to carry out investigations. 

Further, in King V. Ebert Silva (50 NLR 457), it was held that, 

"The caution that a man should never be convicted of murder or 

manslaughter on circumstantial evidence alone unless the body of 

the deceased person has been found need not, however, be followed 
when very strong circumstantial evidence of death can be given." 

Therefore, it cannot be concluded that there had been no crime taken place 

mere ly on the fact that no recovery of bodies or on the ground of non­

availability of post mortem reports to confirm the cause of deaths. 

2) The 2nd ground of appeal is that the eye witness who was presented to the 

court was lacking credibility and reliability. The witness has stated that he 

and Lafeer escaped from the place. But, Lafeer had reached the village on 

the same day whereas the eyewitness Jamaldeen had reached only after 

05 days. Furthermore, the Appellant has submitted that the only eye 

witness Jamaldeen has not convincingly proved that he was in the jungle 
for five days only by drinking water. 

The Learned High Court Judge has stated that the Appellant has not been able to 

mark any contradiction in the testimony of the witness. The eyewitness 

Iamaldeen has stated that he saw the deceased being brutally assaulted by the 

accused and the others, and they were buried in the pits that were dug by them. 

The Learned High Court Judge has made the following observation in this 
regard. 

" ol@&8 03~(5;)V~ Gv't]GV~ 1:5lle;V3 'i'ltl G®31!J®~ d®3c'~~ 2l1®ltl ~3z:;i~1:5l~ 

8c.:ll d ~3z:i~1:5l~G~2:\l GtJ. iil[lGa5 ~J2:l1'~c.:l aJe; G1!J~®C) ~~1:5) 03C5(5;)V~ Gv't]Gvm 
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et~®zsl' U 1tl!5). ~Jzsi~@d 100""C) @C~J<5'l ~o~~o""zsi Cl!\l~ 2:il0 <5'll!5). ~Jzsi¥@d 

1tli63 ~llOlO lOlB®zsi ctB2:ilO6;@d et€lWJ<5'l""C) @""J§ 2!ilB® C) et~®zsl' U 1tl!5)." 

It has been stated in the written submission on behalf of the Appellant, dated 
05.11.2019, that the eye witness lamaldeen has made contradictions in the 
testimonies. In an earlier testimony he has stated that he spent 5 days in the 
jungle and later as follows: 

9: !5)®JC) ~lzs-J' @®® et"" 6<5'l\!) !5)®J 2!ilD€lJ 40-50 2:ilc:lc:l8""zsi ~100 ~Zl"i<5'lJ 2!il""CJ· 

@®J2:ilzsi~ 8~ ~@d 'fIZl"i ~9€l ? 

c: 4 @~@<5'll!\lC)® ~100 @~<5'l C~€l al® €ll8<5'lJ. CSC) ~9€l ®s et€l883 @€lCJ 838@d. 

~cl@cl ®C) 883"" <tJ€lJ. 'fIzs-J'~9€l CJ8~ ~1O ®® ~D€lJ. o~ 3.00 C) ~®6; @())~0C) 

~l<!l&""J. 

9 : !5)®J 2!ilD€l !5)®J 2:illCl€lc) ~~€lJ 2!il""CJ.? 

C: 6 @1O®8 

C : CJ8~ ""<5'l !5)~ 6; et"" !5)®8 ~b§@€lZl"i® <tJ@D §~@~zs-J' 8<5'lCJ· 'fIZl"i~9€l (j)~ 

@~J~8""C) a)""J 

In the same cross examination the witness has stated as follows: 

Hence it is clear that there is no material contradiction to his earlier testimony, 
as he stated that he spent 5 days in the jungle. Thereby, eye witness lamaldeen's 
evidence is credible and trustworthy. 

3) I wish to consider the balance grounds of appeal 3, 5 and 7 together. The 
Appellant states that the 3'd ground of appeal is the clandestine role 
played by sub inspectors of police, namely Kingsly Fernando and 
Baithulla. He has further stated that S.I Kingsley Fernando and S.I 
Baithullah of Trincomalee police conducted an illegal investigation and 

investigation. And thereby the appellant has come to the conclusion that 
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S.I Kingsly Fernando and S.I Baithulla of Trincomalee police was acting 
with a mala fide ulterior motive. 

The 5th ground is the questionable role played by S.I Baithullah. He has stated 
that both the accused were known to him from small days and it states that S.I 

Baithulla had a personal interest and an ulterior motive in implicating both the 
accused. 

The 7th ground is S.I Baithulla's dismal career record. It has been stated that S.I 

Baithullah gave evidence in High Court on 19.07.2000 and he was not been 
serving in the police department by that time. Furthermore, it has been stated 
that misconduct, dishonesty and in-disciplinary conduct, including acting 
without authority, may have been the reason for Baithulla's disgraceful 
dismissal. Hence the Appellant has come to a conclusion that Baithulla's 
evidence and his mode of investigation are tainted and malicious and therefore 
ought not to be taken into consideration in arriving at a decision in this case. 

On the contrary, the appellant has not made any complaint to a higher authority 

about any misconduct or illegality taken place during the investigations. Hence 
it is not fair to raise the objections now, as to the roles played by the Sub 
Inspectors and investigations. 

4) 4th and 6th grounds of appeal:-

The Appellant states that the identification parade was held on 22.09.1992, 
almost after 2 years of the incident and hence it has raised many questions and 
casted a doubt as to whether it was legal to accept an identification after that 
long interval of two years. Furthermore it has been stated by the Appellant that 
S.L Baithullah has made an undue influence to the identification parade. 

The written submissions on behalf of the Appellant has stated as follows: 

" .... SI Baithulla is the highest ranking police officer present in the parade. In 
this scenario, Sf Baithulla who earlier arrested the accused himself, had every 

opportunity of directing, misdirecting and or influencing the course of justice. 
He had every opportunity of secretly pointing to the witnesses the exact spot 
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where the Accused was standing in. He cannot be said to be a disinterested 

police officer assisting a//- important identification parade. " 

In the brief it has been stated as follows; 

"@@@ 25)~@e:l 1992.07.23 €l25) ~25) o€lZ5.f€lJ 'tlI5J Ol@&C@C 1 €lZ5l 

OJ2:ifQ2:il~ €l25) (Q@)@ CJB~ WJ 2€l25) OJ2:ifijj2:il~ €l25) @&!w@)@~ o@C~25"J' 

eJ825"J' 1 €lZ5l 5Z5.f15J2:il~ Wl;Z5lJ (S)l~@ o@)Q)25"J'w@~25"J' WJ 1992.09.22 €lZ5l ~Z5l 

o€lZ5.f€lJ 'tlI5J @o6 oe;w25"J' Ol@&C@C 1 €lZ5l WJ 2€l25) OJ2:ifQ2:il~€l25"J' 5825"J' 

2@€lm 5Z5.f15J2:il~ Wl;25)J (S)l~@~ @o@6cJ8@E:l oC)w25"i, @@tdd~)JZ5.f~@J 'tl~~ 

q@25)z:s;lZ5.f OJ2:ifijj2:il~€l25"J' 2:ille;5@~25"J' @2SlJ6€l, El@ Wl;Z5lJ (S)l~@~ @o@6cJ8 

oC)w25"i wB~J2:ilJ6€l ol€l~1i] Q)€lc) 5Z5.f15J~ 8gCSJI~@ mOJ, El~ qo6JW Z5l~ 

eJWJ25) 0 0S!1w@d' 420 €lZ5l €l(S)25"J'I5J~ ~c)@Z5.f 8g(S)l~@2:if €l(Q@~25"J' oC)w25"J' 

2:il625) @CO <YCCJ 8<3@. 

5Z5.f15J@d' ~z5l~ @W2SlJ c3C) eJ@6Jw~ @25)JOJC3. iil~@o1 El2:il~Z5.f€l~ 0a32Sl€l 

<yW2Sl oB~ El@ 8g(S)l~@ oC)w25"i 2:il6Z5l C~" 

Hence it is clear that the Appellant had already accepted the procedure followed 
in the identification parade when the trial was proceeding and now raising an 
objection in the mode of a ground of appeal in relation to the legality of the 

identification parade (as per proceedings dated 20.10.1999 at Page 175 of the 
Appeal Brief). The Appellant cannot introduce a new position at the appeal 
stage. 

The Learned Counsel for the Appellant had referred to Roshan V. AG 2011 1 
SLR 364 and Herath Mudiyanselage Pushpa Kumara alias 'Pushpe' V. AG 
CA 27312014 in his written submission, as well as in the argument made before 
this Court. Both cases illustrate the requirements that are needed to be adhered 
with when conducting an identification parade. 

It was held in Roshan V. AG (supra) that; 

"The identification parade, if it is to be of value, must be held at the earliest 
opportunity, so that the impression of the witness remains fresh in his mind and 

he does not have the chance of comparing notes with others." 
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The same thing was quoted by L.U.Jayasllriya J. in his Judgement Herath 
Mudiyanselage Pushpa Kumara alias 'Pushpe' V. AG (supra), which the 

Learned Counsel has referred in this case. 

We should not forget the fact that both these above mentioned cases dealt with 

incidents that occurred when the normal conditions of the country were 

prevailing, and in the instant case, we have to consider the emergency situation 

that had been declared and the fact that Emergency Regulations were in force at 
the time of this incident taken place. Therefore, I see no reason to adhere to the 

aforementioned Judgments as situation of the country was of a totally different 

situation. Under such circumstances, the proceedings of the Courts were not 

properly functioning. Therefore even dock identifications were allowed. In the 

instant case, there is cogent evidence to say that witness was very sure about 

identifying the accused appellant. 

In the case of Dayananda Lokugalappaththi and Eight Others V. The State 
(The Ambilipitiya Abduction and Murder Case) (2003) 3 SLR 362 it was 

held that: 

" ..... . Law relating to identification does not shut out evidence of dock 

identifications. The trial Judge must examine clearly the circumstance under 

which the identifications by the witness came to be made . ... 

... .. . Section 134 - Evidence Ordinance postulates the evidence shall be 

evaluated and weighed and not counted. If the trial Judge is satisfied with the 

testimonial trustworthiness of a witness even though he is the sole witness relied 

upon by the prosecution the trial Judge will act upon such evidence .. .. " 

Thus in the instant case, the circumstances under which the identification by the 

witness do not raise any doubt as to the validity of the proceedings of the 

identification parade. 

Further, in the instant case, the witness had a considerable time to see the 

Accused at the crime scene, and it was not a fleeting glace. The witness had 
seen the accused for a considerable period of time from the instance where the 
accused and two others had got into the boat which the witness was in with 

seven others, dragging the boat to the coast line by the accused and two others, 
plucking young coconuts, digging canals and until the witness was fainted. It is 
under the broad day light that the witness has seen the accused. Therefore, the 
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witness cannot be doubtful about the identity of the accused even though after 
two years. 

In the case of The Attorney General v. Joseph Aloysius and Others (1992) 2 
SLR 264, it was held that: 

"Where an objection is taken to evidence of identification that is otherwise 

relevant and admissible, the Court has to consider not only whether there is a 

breach of what is generally observed as the proper procedure but also the 
extent to which such breach has impaired the fairness of the proceedings. Such 

evidence of identification may be excluded only if the Court finds that its 

admiss ion would have an adverse effect on the fairness of the proceedings. " 

Thus, considering the above case and other reasons illustrated above, I am of the 
view that identification parade was properly held and no prejudice caused to the 
Appellant. 

In the above premise, the Learned High Court Judge was correct in coming to 
the conclusion that the prosecution has proved its case beyond reasonable doubt. 

Hence, I affirm the conviction and the sentence imposed on the appellant, by the 
Learned High Court Judge. 

The appeal is hereby dismissed. 

JUDGE OF THE COURT OF APPEAL 

K. Priyantha Fernando, J. 

I agree, 

JUDGE OF THE COURT OF APPEAL 
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