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Arjuna Obeyesekere, J

The Petitioners are residents of the village of Isurumuniya in Nuwaragam Palaatha in
the North Central Province. They are farmers by profession, and claim that they
cultivate paddy lands which are adjacent to a land in extent of approximately 13 acres
that has been acquired for the establishment of residential facilities for the 8"

Respondent, the Bhiksu University of Sri Lanka.



The Petitioners admit that the lands which are the subject matter of this application
were acquired in 1992 under the proposed Anuradhapura Sacred City Development
Plan. Although the Petitioners state that their paddy lands too were acquired in 2000,
the Petitioners have not adduced any proof to support the position that the said lands
belonged to them. The Respondents claim that compensation has been paid for all
lands that were acquired. The Petitioners state that even though their lands were
acquired, they have been in uninterrupted possession of the lands and continue to
cultivate paddy on the said lands. In 2006, a decision had been taken to divest those

lands that were not required.

The Petitioners claim that a feasibility study was undertaken in 2014 by the District
Land Use Planning Office in Anuradhapura. The report prepared pursuant to the said
study had recommended that several lands including the land that is the subject
matter of this application be maintained as paddy lands. The Respondents have
however disputed the authenticity of this report, and have claimed that this is a
document prepared at the instance of Indrani Atapattu, who had been the tenant

cultivator of the land in issue.

In 2016, possession of Lot No. 236 in Plan No. FVP 1400 containing an extent of 4.8044
Hectares (11A 2R 5P) had been handed over to the gt Respondent for the purpose of
expanding the said University and constructing inter alia a four storey hostel.! The gt
Respondent has submitted that the said land comprises of high lands as well as paddy
lands, and that the said land has not been used for water retention, as claimed by the
Petitioners. It is admitted that a four storey building to be used as residential facilities

for the 8" Respondent has already been constructed on part of the land.

As noted earlier, the Petitioners state that their paddy lands are situated adjacent to
the above land that has been handed over to the 8" Respondent. According to the

Petitioners, during the rainy season, their paddy lands as well as the surrounding areas

! Vide letters dated 2" March 2016 and 29" June 2016 marked ‘9R1’ and ‘9R2’, respectively, issued by the 10™
Respondent, Divisional Secretary, Nuwaragam Palatha — Central.



where their paddy lands are situated are prone to flooding. The Petitioners state
further that this is in addition to the over flowing of the Malwatu Oya situated close by
during the rainy period. The Petitioners state that the land that has now been handed
over to the 8" Respondent acts as a buffer zone during such periods, and as the said
land absorbs the extra rain water, the effect on their paddy lands as a result of the

flooding is minimised.

The complaint of the Petitioners is that if the development and filling of the said land
by the gt Respondent is permitted, their paddy lands will be inundated with water
during the rainy season and that it would be difficult to cultivate their lands thereafter.
It is in these circumstances that the Petitioners have filed this application seeking the

following relief:

(@) A Writ of Certiorari to quash the decision of the 5", 6™, 8" and 9" Respondents

to fill the said land with earth;

(b) A Writ of Prohibition preventing the 5", 6", 8" and 9" Respondents from

developing the said land.

In Council of Civil Service Unions vs Minister for the Civil Service,’ Lord Diplock

identified 'illegality', 'irrationality' and 'procedural impropriety' as the three grounds
upon which administrative action is subject to control by judicial review. The
Petitioners have not complained of any specific illegality on the part of the
Respondents in carrying out the filling of the said land or that the Respondents have
not followed due procedure. As observed earlier, their complaint is that filling of the
said land would affect their cultivation rights, and their right to a livelihood. | must
state that while development activity must take place, it must be done in accordance
with the law, and in a manner that addresses to the maximum extent possible, the

concerns of those who may be affected by such development.

%1985 AC 374.



Section 33(1) of the Agrarian Development Act No. 46 of 2000, as amended provides
that, “No person shall fill any extent of paddy land or remove any soil from any extent
of paddy land or erect any structure on any extent of paddy land except with the
written permission of the Commissioner-General.” Thus, it is noted that there is no
absolute prohibition on the filling of paddy lands, and that filling can take place with
the prior approval of the Commissioner General of Agrarian Development, the 11"

Respondent in this application.

The 8™ Respondent admits that development of part of the said land by filling of earth
has taken place, but states that such development took place only after approval for
the said filling was obtained. In his affidavit filed before this Court, the 11"
Respondent has stated that the 9" Respondent, the Vice Chancellor of the 8™
Respondent University had made an application to the Department of Agrarian
Development to fill 135P of the said land. He states further that by letter dated 4™
August 2016 marked ‘11R1’, approval was granted to fill and develop an extent of
135P of land for the purpose of residential halls for the 8" Respondent, subject to the

conditions specified therein, including the following:

“1 g080 ecs) IR DO SO 9O BEHS WSO BEH) SOMS ERE)OD PR’

11 98® emded DOH EID BEE 003 DWORH @S 0O EEHs oeiesn
5HeNCeE GloeIND ®) oS Py 86 NE YOw

111 Senrn 90e® o 9RO ABVO ex) W OO ofABns O =0 ewdse
©0:050m &b ovedn SHedled coees Smod § oeHm Oenm ONBmm DD
010 S® ecenedsind ded CIemn d& OO GiEdEd DD H&e ®HBHE emMBOD
DE @O goo 05 OBon PR BB EH0RS B¢ camwE VU®

1V 060 eco e oS50 99 S0Pt wed geand NROCIOR SEICDIH® LB
e NRYOOERD SEX ons DTS HED MNOS edo wm god Bd® SE® e
@O i A FIROC 5wdn =0F CEr Ve o 6END ® gl Odx) gdsd) OEE
NOBS eMOD SEE O OrSORBS eadde SEX Ao Ko =CE odvy SO @
WOBMED DR B 0 S060wO eml wed gemn PROOERD e s de BED

@5 & &0F ©:050® DWORy EH0P gocds imid HOP emme M®’

3 Approval has been granted only for the construction of residential facilities.



It is therefore clear that the 11% Respondent has laid down the above stringent
conditions in order to ensure that the filling of the said extent of 135P of land will not
obstruct the free flow of water as well as ensure that there is no water retention or

flooding as a result of the said development.

| must observe at this stage that the Petitioners have not complained that:
a) The approval granted by ‘1R11’ is irregular;

b) The 11 Respondent has failed to take into consideration relevant factors when

granting the said approval;

c) The gt Respondent has violated any of the above conditions specified in ‘1R11’.

For that matter, | must observe that the Petitioners have not even filed a counter
affidavit contradicting the factual matters referred to in any of the affidavits filed by

the Respondents.*

The 8" Respondent states that even though they obtained approval to fill 135P of the
land, they have in fact developed only 84P out of that extent. As the Petitioners have
disputed this claim, the Survey Department at the request of the Respondents had
undertaken a survey of the said land which had revealed that only 88.3P out of the
extent for which approval has been granted has been developed — vide letter dated
27" March 2018 issued by the Department of Agrarian Development marked ‘11R13’.
Thus, the allegation of the Petitioners that the gt Respondent has violated the

approval granted to it is unfounded.

In these circumstances, | am satisfied that the 8" Respondent has obtained approval
for the filling of 135P of land in terms of the law, and that there is no merit in the

application of the Petitioners for a Writ of Certiorari to quash the said decision.

* Vide journal entry of 8™ October 2019, where this Court has been informed that a Counter Affidavit will not be
filed.



That brings me to the Writ of Prohibition sought by the Petitioners to prevent the gt
and 9" Respondents from carrying out any further filling of the land. Such an
application is premature in view of the position of the 8" and 11" Respondents that
approval has only been sought and granted to fill 135P. In this regard too, | must state
that as a paddy land can be filled with the approval of the Commissioner General of
Agrarian Development, and in the absence of any material before this Court that the
Commissioner General of Agrarian Development would be acting illegally by granting
such approval, this Court cannot grant a Writ of Prohibition. However, | must say that
it would be open for any person aggrieved by any future decision to grant approval, to

seek legal redress from a court of competent jurisdiction at that stage.

Having said that, the gt Respondent has made it clear that it intends to develop the
entirety of the 13 acres of land handed over to it. However, in view of the concerns
expressed by the Petitioners, the Respondents have engaged with the Petitioners after
the filing of this application to ensure that the concerns of the Petitioners are

addressed. | shall now consider the outcome of such engagement.

An inspection of the said land had taken place on 18" July 2017 with the participation
of the Petitioners. The following observations made by the 11" Respondent in his
letter dated 8" January 2018 marked ‘11R12’ are relevant to any future development
of the balance areas of the said land:

“VI. 8@ @OIRP DBBORSEE EIVeNBRS 60O HROL PR HPRSERSY SEeRs OO
g0 DRIR SR QPENNE PRO HO®) BE) 6.

VIl. et00 98® 90) g8 065 o B8 Qud MO Gif MSEn eHneds S ®IR®
DVBOESEE Ao 0 SE DED VA0S Bedm OY, OGS OO O AR O OO
PR ROT GO 50-75 B SO 6OF &8 OO ®E) Ve VD 5HY OO gig NSH®
(e aie) @06 B VOT SOwWeEnw 5. (HWdte FIEHMe — 5 e OERNE DO
PEoes DOD.) O° BFTORD BELEN D®ens SEX BE RO ®ID O& &0 MMSE®
onE emoe DYRF (Openings) o8O 6w DO o 9 YR (Openings) v oo &SE
DO OO MO V.

VIl. 8@ @iR® o3500s & gdd a0 90 odaldfnernsl® ©Eens wd ded
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eEneds SEX GE PO M) DD gD BOEP 9RO SEers Oded® gOVM®E®
Odawes 860 arBn.

IX. ge5ed 10 5 § 50 NP0 9 DO 98 HRSH DXers® @ E-w Hg OGO
OemEed 9EH00 oem ewie) idPD oEE® DO &iB gmO P B8 emeBs BT
900 oP¥xdH Drensl @ @B g 6@ gdd BROr AP oPE ead oD eOBD
900 PSR guOINGO DOO® & SEECS ODe® FOVNPS ©O.

X. 5RO o eMWR Sneds gdd nROr PAPOR OGS ©OF SEW Of) SWOBHE®
500 ddo ®rdo.”

It is an admitted fact that a five foot high wall had been constructed around the entire
13 acre land that has been handed over to the 8™ Respondent. In its letter dated 27"
March 2018 marked ‘11R13’, the Department of Agrarian Development has reiterated
its concern that the said wall may obstruct the free flow of water, and had therefore
recommended that a grill fence be erected instead. The Department of Agrarian
Development had also recommended in ‘11R13’ that the recommendation of the
Irrigation Department and the Central Environmental Authority be obtained for any

future development of the balance part of the land.

The National Physical Planning Department had inspected the said land on 19"
January 2018. By its report dated 15t February 2018 marked ‘9R8’, it too had
recommended the erection of a grill fence if it is not possible to expand the openings
presently provided for in the said wall for the flow of water. The National Physical
Planning Department had also recommended that all future construction be carried
out on stilts without filling the land, thereby reducing the risk of flooding.

At the request of the ot Respondent, Officers of the Irrigation Department too had
inspected this land on 23" March 2018. By his report dated 25" March 2018 marked

‘9RY’, the Director of Irrigation had made the following recommendations:
“i. O SEO o 6OC oy SR ®E) ABRO I SO gl ASHL VD OB
emO OGS PANE HHMO ©:O3ANK HOPD ewise OSeny. OGE WRE SH®®
®0® &0 €0 i ey OO0 B QENKE LPENDE eMOm S SH®



20®) SEX OER) AEEOVD OO AN o8 D SlPows @LH0OR0E
ewise DOSEHE).

i. oo B SO0 qie AMSwed EMONS ESONBMMDO AR HESE GOF DOM
G20, 59 Qedrrd goR MOEm oSsed D ewe) il DR O 98 D&
SDOE eade D 50uemn § Ads), O HIvTEn MBSl WOQ K O
D0 adn 9LH00E DEHD 9P @O0 OO ghBO DOF OSODO
BcOrn ard de, erism DOSeny. ”

By his letter dated 10™ April 2018 marked ‘9R10’, the 9" Respondent has agreed to
implement the recommendations in ‘9R9’ by expanding the openings kept in the
perimeter wall, in addition to the construction of a 5m wide canal to carry the water
from the North to the South of the said land, and a further 5m wide canal alongside
Lot Nos. 170, 182 and 242 of the Plan marked ‘9R10a’, as depicted in the said Plan.

As the 8" Respondent was keen to proceed with further development of the said land,
a meeting had been held on 21" June 2018 with the participation of the Officials of the
Department of Irrigation, Department of Agrarian Development and the National
Physical Planning Department. Pursuant to the said meeting, the Director of Irrigation,
Anuradhapura by letter dated 12 September 2018, marked ‘9R16’ had inter alia
recommended that canals situated within the land be cleared of all obstructions in

order to reduce the risk of flooding.
The cumulative effect of the above material is twofold.

The first is that, whether any future development takes place or not, the gt
Respondent must put in place the safeguards that it has undertaken in ‘9R10’. |
accordingly direct the gt Respondent to implement within six months of today, items
1, 2 and 3 of the letter marked ‘9R10Q’. In addition, the 11" Respondent shall carry out
periodic inspections of the land to ensure compliance by the 8" Respondent with the

conditions set out in ‘11R1’.

The second is that due regard must be paid to the observations and views of the

Department of Irrigation and the National Physical Planning Department. Therefore, if

10



an application is made by the 8" Respondent to develop the balance area of land
handed over to the 8™ Respondent (i.e. excluding the 135P of land for which approval
has already been granted), the Commissioner General of Agrarian Development shall
call for the views of the Department of Irrigation, the National Physical Planning
Department and the Central Environmental Authority, prior to arriving at a decision in

terms of Section 33(1) of the Agrarian Development Act.

Subject to the above, this application is dismissed. | make no order with regard to

costs.

Judge of the Court of Appeal

Mahinda Samayawardhena, J

| agree

Judge of the Court of Appeal

11



