IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST REPUBLIC OF

CA Case No: BAL/649/2023
MC - Mahara

Case No: B. 2177/21

SRI LANKA

In the matter of an Application for Bail
in terms of section 83 (2) of the Poisons,
Opium and Dangerous Drugs
(Amendment) Act No. 41 of 2022.

Officer-in-Charge,
Police Narcotics Bureau,
Colombo 01.

Complainant
Vs.

Nissanka Arachchige Dinuka,
61/C/02,

Porana Kotu Watta,

Kandy Road,

Peliyagoda.

1% Suspect

AND THEN BETWEEN

Nissanka Arachchige Lakshman,
25/28, Poranukotuwatte,
Kandy Road, Peliyagoda.

Petitioner

Vs.

Officer-in-Charge,
Police Narcotics Bureau,
Colombo 01.

Complainant- Respondent

The Hon. Attorney General,

Attorney General’s Department,
Colombo 12.

Respondent
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Nissanka Arachchige Dinuka,

61/C/02,

Porana Kotu Watta,

Kandy Road,

Peliyagoda.

1% Suspect
Before: R. Gurusinghe J.
&
M.C.B.S. Morais J.

Counsel: Asthika Devendra with Aruna Madhushanka for the

Petitioner.

Lishan Ratnayake, SC for the Respondents.

Inquiry on: 02.05.2024

Decided On: 19.06.2024

M.C.B.S. Morais J.

The petitioner is a brother of the 1% suspect in the case bearing number B 2177/21 in the
Magistrate Court of Mahara. As for the B report the suspect was arrested by a group of police
officers attached to the Gonahena Police Special Task Force Camp on 15" of July 2021 for
having in possession and trafficking a gross quantity of 194 grams and 50 milligrams of
‘Diacetylmorphine’ alias ‘Heroin’. Subsequent to the Report of the Government Analysts the
pure quantity of said ‘Heroin’ is said to be 118.94 grams. It is apparent that the suspect has
been produced before the Magistrate Court of Mahara on the 16" of July 2021 and held in

remand custody up to this date.
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It is apparent that a bail application has been filed on behalf of the 1% suspect before the High
Court of Gampaha and it was refused by the learned High Court Judge by its order dated 07™
of October 2022 and being aggrieved by the said order a revision application was filed and it
was refused by the Court of Appeal dated 28" of August 2023.

The petitioner has made this application before us under section 83 of the Poisons, Opium
and Dangerous Drugs (Amendment) Act, No.41 of 2022. As for the provisions of section
83(2),

“83(2) notwithstanding the provisions of sections 84 and 85, a person suspected or

accused of an offence under subsection (1) of section 54A and section 54B-

(a) of which the pure quantity of the dangerous drug, trafficked, imported, exported,
or possessed is ten grams or above in terms of the report issued by the Government

Analyst under section 77A; and

(b) Which is punishable with death or life imprisonment, shall not be released on bail

except by the Court of Appeal in exceptional circumstances.”

When applied in relation to the facts before us, in paragraph 5 of the petition, the petitioner

pleads certain grounds which are alleged as exceptional grounds and they are as follows:

a. The 1% suspect was arrested on 15.07.2021 and was produced before the Learned
Magistrate of Mahara on 16.07.2021, she has been in remand up to date. Even though
over 2 years and 3 months have passed since the date of arrest of the 1% suspect, the
1% suspect has been in remand causing grave prejudice to the rights of the 1% suspect
as well as her family.

b. Even though she can only be granted bail by Your Lordships Court the 1% Suspect has
not been indicted up to date.

c. That according to Section 84 of the Poisons, Opium and Dangerous Drugs Act (as
amended) after the expiration of one year from the date of arrest she is entitled to
obtain bail from Your Lordships Court;

d. The 1% suspect has to obtain medical treatment necessary while in prison in as much

as:-
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Vi.

Vii.

viil.

The 1% suspect was having difficulties in consuming her food and she was
therefore referred to an ENT, who thereafter referred her to a
Gastroenterologist.

The suspect has been having walking difficulty and was referred to a
specialist.

Thereafter the Neurologist referred the suspect to a Consultant Psychiatrist of
the NHSL who diagnosed her with depression.

The 1% suspect was not taken for her appointments on the proper dates and
times as required and it is unable to believe that the same would be different in
the future because of the situation of the prisons.

The 1% suspect has a standing appointment at the psychiatry unit of the NHSL
on one Monday of every month, her appointments were set on 05.09.2022,
03.10.2022, and 14.11.2022 respectively, and the prison authorities had taken
her for the first two appointments and after the said dates had not taken her for
the third appointment or thereafter up to date.

The 1% suspect was referred to an ENT consultant by the prison hospital as she
had complained that she had trouble in swallowing. Thereafter. The ENT
consultant had referred her to a Gastroenterologist. The Gastroenterologist had
scheduled her for an upper Gastro Intestinal Endoscopy on 27.09.2022.
However, the 1% suspect was not taken to the National Hospital for this
procedure on the given date.

The 1% suspect was also referred to a rheumatologist; however, she was not
taken to see this specialist.

Addition to the above, according to the journal entries the suspect was not
produced before the learned Magistrate of Mahara some days and it was
clearly mentioned in the journal entries that the 1% suspect is not well and she

IS receiving treatments from the hospital.

The 1% suspect is the sole breadwinner of the family and was trading clothes for a

living as well as lending money.

The 1% suspect was arrested in Peliyagoda while travelling to Kelaniya, with the

money that she had for her brother’s treatment and was then subsequently taken to her

niece’s house and some more money was seized there and her niece (the 2" suspect)

was also arrested and they did not have heroin in their possession.
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g. The witnesses, in the case, cannot be influenced as they are Officers of the Police
Special Task Force.
h. The 1% suspect’s son is only 14 years old and is still schooling and due to lack of

proper income, his education may be interrupted.

In this instant application, the suspect was arrested on the 15™ of July 2021. Accordingly, the
suspect has been held in remand custody for more than 35 months. The Government
Analyst’s Report was issued on the 06™ of December 2021 but no indictment has been served

on the suspect even after a lapse of 30 months since the issuance of the report.

The petitioner has submitted some medical reports obtained to substantiate the health
condition of the suspect and it is apparent that the suspect is suffering from some medical

conditions and currently undergoing some treatments.

When all of these are taken together, | am of the view that this is a fit and proper case to grant
bail. The petitioner has revealed two previous convictions of the suspect which the
respondents have confirmed. Therefore, strict bail conditions should be imposed to protect

the society from this suspect by reoffending.
Accordingly, bail is granted on the following conditions.

1. The suspect should provide a cash bail of Rs. 500,000.

2. To provide three acceptable sureties. They must sign a bond of Rs. 2,000,000/= each.

3. The suspect should report to the Officer in Charge of the Police Narcotics Bureau,

Colombo 01 on every Sunday of the month until the conclusion of the matter.

4. The bail should be canceled and/or confiscated by the trial judge upon this suspect
being arrested again in connection with another offence alleged to have been

committed while on bail or on violation of any of the bail conditions.

5. To surrender the passport of the suspect if any, to the court. A travel ban is imposed
on the suspect. The controller of Immigration and Emigration is to be informed of the
travel ban of the suspect.

6. The permanent residing address of the suspect should be provided to the court, and
such residence should not be changed without leave of the court until the conclusion

of the case.
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Subject to the conditions set out above, bail is granted. The registrar of this court is directed
to send copies of this bail order to the Magistrate Court of Mahara and the Officer in Charge
of the Police Narcotics Bureau, Colombo 01 to inform due compliance of the suspect to the
relevant court.

Judge of the Court of Appeal
R. Gurusinghe J.

| agree

Judge of the Court of Appeal
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