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This is an appeal preferred by the Registered Owner Claimant-
Petitioner-Appellant (hereinafter referred to as the Appellant) invoking
appellate jurisdiction of this Court, in seeking to set aside the order of
dismissal made by the Provincial High Court of Western Province in case
No. HCRA 02/2015 dated 23.02.2015, of her revision application by which
she sought to revise an order of confiscation of her vehicle bearing number
NWPC - 6302, made by the Magistrate’s Court of Marawila, in case No.
93720/C on 17.12.2014. She also seeks to set aside the said order of the
Magistrate’s Court.

Subsequent to a detection of being in possession of and transporting

of 1170 bottles of illicit liquor in vehicle bearing number NWPC - 6302, the
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Dankotuwa Police arrested and produced one Warnakulasuriya Lasnatha
Sanjeewa Fernando before the Magistrate’s Court of Marawila upon an
allegation of committing offences punishable under Section 47 of the
Excise Ordinance. He was duly charged by the Court and on 01.09.2014,
the said accused pleaded guilty and was convicted upon his own plea and

sentenced.

The Appellant, being the registered owner of the said vehicle sought
that the vehicle involved in the commission of the offence be released to
her. After an inquiry, the Magistrate’s Court made order confiscating the
said vehicle. The Appellant had thereafter, in addition to filing an appeal
against the said order of confiscation under HAC 04/2015, also invoked
revisionary jurisdiction of the Provincial High Court, seeking to set aside
the said order of confiscation by petitioning the said Court under HCRA
2/2015.

In its impugned order, the Provincial High Court had dismissed her
revision application. Her appeal too had been dismissed by the same

Court.

Being aggrieved by the dismissal of her revision application, the
Appellant sought intervention of this Court to have these two orders set

aside.

It was contended by the learned President’s Counsel who appeared
for the Appellant that the Magistrate’s Court, in confiscating her vehicle,
“... has proceeded to confiscate the vehicle on the basis that the owner had not
taken all due and reasonable precautions to prevent the commission of the offence”
when in fact no such burden was placed on her by the applicable
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provisions of the Excise Ordinance, under which the order of confiscation
was made. It was submitted that the Provincial High Court too had
proceeded to dismiss her application for revision upon adoption of an
identical approach as the Magistrate’s Court had taken. Therefore, the
Appellant contends that both the Courts have taken irrelevant material
into consideration, while failing to consider the very relevant option
available under Section 55(1) of the Excise Ordinance, in favour of the

Appellant.

In support of her contention, the Appellant heavily relied on the
unreported judgment of this Court in Pradeepa Prasanna v Officer-in-
Charge, Special Crimes Investigation Unit, Peliyagoda & Another -
C.A.(PHC) No. 61/2012 - decided on 28.11.2014, where it is stated as to the
criterion on which an order of confiscation could be made under Section
54(1) of the Excise Ordinance is “ ...whether the appellant in this instance was
successful in establishing whether he in fact had no knowledge whatsoever of the
act of transporting illicit liquor making use of the vehicle he owns, on a standard
of balance of probabilities” and not whether “ ...the owner had not taken all due
and reasonable precautions to prevent the commission of the offence” as applied

by the Magistrate’s Court as well as the Provincial High Court.

In view of the contention advanced by the learned President’s
Counsel, it is incumbent upon this Court to consider the applicable
statutory provisions as well as judicial precedents that had been
pronounced by the Superior Courts in relation to orders of confiscation,

subsequent to commission of offences under Excise Ordinance.




Section 54(1) of Excise Ordinance states;

“Whenever an offence has been committed under this
Ordinance, the excisable article, materials, still, utensil,
implement, or apparatus in respect of or by means of which
such offence has been committed shall be liable to

confiscation.

Since the accused was convicted for committing offences under
Excise Ordinance, upon his own plea of guilt, there is no dispute that the
vehicle owned by the Appellant is “liable to confiscation” under Section 54(1)
of the said Ordinance. The question is the applicable criterion, in making

an order of confiscation.

The earliest reference to an applicable criterion that must be applied
by the trial Court, in making an order under Section 54(1) of the said
Ordinance could be found in Sinnetamby v Ramalingam 26 NLR 371,
where Schneider ] being guided by the judgment of GolapSaha v. Emperor
identified the following principle. His Lordship states;

“... before an order of confiscation is made, the owner should
be given an opportunity of being heard, and that an order of
confiscation should not be made, unless the owner is in some
way implicated in the offence which renders the thing liable

to confiscation.”

In that instance, the then Supreme Court considered the applicable
criterion in determining the question of confiscation upon applicability of

the test whether the “owner is in some way implicated in the offence”. The




judgment indicates the factual basis on which the order of confiscation was

made by the Court below, as it states;

“... the Magistrate came to the conclusion that it was proved
that Chelliah was absent, being in Jaffna, at the time the

arrack was dispatched from Trincomalee. He drew the

inference that Chelliah was not altogether innocent in regard
to the transport of the arrack, because Chelliah admitted that
Ponniah and Ramalingam were both in his employment even
at the time he gave evidence before the Magistrate. The
Magistrate then made order that the car should be
confiscated unless Chelliah paid a fine of Rs. 200 by the 3rd
of July last. From this order Chelliah has now appealed.

Schneider ] then decides that;

“The learned Magistrate's order would be unimpeachable if
there was evidence to support his finding that Chelliah was
not altogether innocent in regard to the offence committed by
his servants. It seems to me that the evidence is altogether
insufficient to support the finding that Chelliah was in any
manner concerned with the transport of the arrack in his

rr

car.

Thus, it is apparent from the above that the Court in that instance
had employed a criterion by which, an order of confiscation could be
made. If the confiscation inquiry revealed that the owner of the vehicle that
had been used to commit an excise offence is “in any manner concerned with”

the commission of the offence, his vehicle is made liable to be confiscated.




This judgment was followed in the judgment of Fernando v. Marther (1932)
1 CLW 249. In Rasiah v Thambiraj 53 NLR 574, Nagalingam ] reiterated the
said principle of law, in relation to an order of confiscation made under

Forest Ordinance, as it was stated that;

“It is one of the fundamentals of administration of justice
that a person should not be deprived either of his liberty or of
his property without an opportunity being given to him to
show cause against such an order being made. To take a case,
which cannot be regarded as an extreme one, where an owner
lends or hires his cart without knowing that the borrower or

hirer intends to use it for the purpose of committing an

offence, would it be right to confiscate the cart merely
because it has been so used ? 1 think that if the owner can
show that the offence was committed without his knowledge
and without his participation in the slightest degree, justice

would seem to demand that he should be restored his
property.”

Thus, these judicial precedents have imposed a requirement on a
registered owner of a vehicle, who was not charged with an offence under
the Excise Ordinance to satisfy Court that “the offence was committed without
his knowledge and without his participation in the slightest degree”, if his

vehicle is not to be confiscated.

The Supreme Court, in its judgment of Manawadu v Attorney
General (1987) 2 Sri L.R. 30, quoted these principles that are enunciated in
the above mentioned judgments, with its approval. This is the often cited

authority, which had laid down the applicable principles of law, in relation
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to the question of confiscation, under Forest Ordinance. Its reasoning is
reflected in the already cited judgment of Pradeepa Prasanna v Officer in
Charge, Special Crimes Investigation Unit, Peliyagoda & Another (supra)
cited by the Appellant, in relation to the order of confiscation was under

Section 54(1) of the Excise Ordinance.

In view of the Appellant’s contention, the next consideration before
this Court is whether both the Magistrate’s Court as well as the Provincial
High Court had applied the said criterion in relation to confiscation of the

Appellant’s vehicle ?

Upon perusal of the impugned order of the Magistrate’s Court, it is
evident that the confiscation was made by that Court on the following

basis;

" moRg qer) omes 54(2) daHdn qmd d® omed
D00amen OmOdD chO® ERe o;B 0o0cw 8¢ SO0
D0HGE emE edmm ¢S D0 Mvssom 5020 qdmoOennd
AL q. ded HO¢ d@® doOc 8¢ DO qfed Hwmed
aB800; emdy emdd» NHO@ORD O 80 @ qlSmé0 d®
B8 DedId [0 0P8N0 MR SgeHc cHod dOHD HS
001l g Bg SO0 H® 6@ e IEHde0 oo
B0 Heamw gbd Mmonee Do DO eam Haes
09 Moo S000 oPens dem HEE Que. dOH
qOd0me quSmo0 Do nfaddend NeE e DO
o OB 90 Oecdded gdd modesn [ Ad® 6D
a8 200 oBend oded 99 DHHO NSEHDD eMDE
Qoe. & q@md gqoed od@dmoen 088 e T qb
@demnicelanddon oo B8088 @@ =H5ed o o
ES.”




It appears that the Magistrate’s Court had placed the applicable
criterion of confiscation under Excise Ordinance, when the owner is not an
accused of committing an offence under the said Ordinance as laid down in
Pradeepa Prasanna v Officer in Charge, Special Crimes Investigation Unit,
Peliyagoda & Another (supra) only up to the point it had stated “ ¢ @@
em&B @0d”. The remaining consideration that had been applied by the

Magistrate’s Court as indicative from the segment that “ 9,8 9,62
820 gdd Mmome DWd®m em® ¢S 00 A0 oHed D NHHL

nsedon emoe @ee” is not a criterion applicable to confiscations made
under Excise Ordinance, in the absence of specific reference to imposition

of such a condition in the said Ordinance, upon an owner of a vehicle.

Therefore, the Appellant’s contention that the Magistrate’s Court “...
has proceeded to confiscate the vehicle on the basis that the owner had not taken all
due and reasonable precautions to prevent the commission of the offence”, when in
fact no such burden was placed on her by the applicable provisions of the
Excise Ordinance, under which the order of confiscation was made, appear

to be a valid complaint.

If the applicable criterion is the one referred to in Pradeepa Prasanna
v Officer in Charge, Special Crimes Investigation Unit, Peliyagoda &
Another (supra), it appears that the same reasoning had crept into the
reasoning of the Provincial High Court, when it refused to issue notice on

the basis that the alleged illegality did not shock its conscience.

The Provincial High Court, in refusing to issue notice on the
Respondents, on the Appellant’s application for revision of the order of

confiscation however relied on the ratio of the judgment of the Supreme




Court in The Finance Company PLC vs. Priyantha Chandana and Others
(2010) 2 Sri. L.R. 220, where it has been stated that ;

“On a consideration of the ratio decidendi of all the

aforementioned decisions, it is abundantly clear that in terms

of section 40 of the Forest Ordinance, as amended, if the
owner of the vehicle in question was third party, no order of
confiscation shall be made if that owner had proved to the
satisfaction of the Court that he had taken all precautions to
prevent the use of the said vehicle for the commission of the
offence.  The ratio decidendi of all the aforementioned
decisions also show that the owner has to establish the said

matter on a balance of probability. ”

Having quoted the portion reproduced above from the judgment of
the apex Court, the Provincial High Court had stated that;

“Sod oHcmy o9 BHed SHoesod dOc®ed?
e@AMBOMn 088 ghag mer oHD woed BHe O

a omee 8830 @@d (ICLW) B85H9088 8230

0®Be®® (26 NLR 371) &g 85¢0@0 qdone em o0
853 ndom DO De.”

It appears from the said statement, the Provincial High Court, had
taken the ratio decidendi of the Supreme Court judgment of The Finance
Company PLC v Priyantha Chandana & 5 Others (supra) as the authority
which had laid down the applicable law in relation to confiscation of

vehicles involved with the commission of offences under the Excise
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Ordinance as well. The Court cites an article where a learned author had

indicated a similar view.

According to the Appellant, in adding to the onus already placed on
the Appellant of establishing that the accused committed the offence
without her knowledge, the Provincial High Court had imposed an
additional burden on the Appellant, to prove to the satisfaction of the
Court that she has taken all precautions to prevent the use of her vehicle,

adopting the view expressed in the said article.

The applicable judicial precedents including Manawadu v Attorney
General (supra) and The Finance Company PLC v Priyantha Chandana &
5 Others (supra) already referred to in this judgment however does not

support imposition of such an additional burden on the Appellant.

Section 54(1) of the Excise Ordinance, which remained unchanged
since 1912, confers a discretion on a Magistrate’s Court as the section states
that “whenever an offence has been committed under this Ordinance, the excisable
article, materials, still, utensil, implement, or apparatus in respect of or by means

of which such offence has been committed shall be liable to confiscation”.

Plain reading of this section indicates that upon the mere fact that if
“an offence has been committed under this Ordinance” the “excisable article,
materials, still, utensil, implement, or apparatus” shall be liable for confiscation
if such excisable article, materials, still, utensil, implement, or apparatus is

“in respect of or by means of which such offence has been committed”.

There is no mention in the said Ordinance as to how a person could
prevent such “excisable article, materials, still, utensil, implement, or apparatus”

being confiscated by a Court. The judgment of Sinnethamby v
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Ramalingam (supra) provided the means by which an owner could satisfy
Court not to confiscate his property “in respect of or by means of which such
offence has been committed”. But the Court had imposed a burden on such an
individual to satisfy Court that he is not “in some way implicated in the offence

which renders the thing liable to confiscation.”

Similarly, Section 40(1) of the Forest Ordinance (as amended by Act
Nos. 56 of 1979, 13 of 1982 and 23 of 1995) states that Upon the conviction
of any person for a forest offence, in addition to all timber or forest
produce, all tools, boats, carts, cattle, motor vehicles, trailers, rafts, tugs or
any other mode of transport motorised or otherwise and all implements
and machines used in committing such offence, whether such tools, boats,
carts, cattle, motor vehicles, trailers, rafts, tugs or other modes of transport
motorised or otherwise are owned by such person or not; shall, by reason

of such conviction, be forfeited to the State.

The Legislature, with the amended statutory provisions that had
been introduced through the Forest (Amendment) Act of 13 of 1966, did
eventually provide for a statutory mechanism by which a person, whose
property was used in the commission of a forest offence, could prevent it
being forfeited. But, the subsequent amendments of Act Nos. 56 of 1979, 13
of 1982 and 23 of 1995, had effectively taken away this opportunity. In
remedying any injustice that may have resulted in from an order of
forfeiture to an individual, the Supreme Court, in its judgment of
Manawadu v Attorney General (supra) nonetheless stated that, by
satisfying Court that “the accused committed the offence without his knowledge
or participation” such person could prevent his property being forfeited. The

judgment of the Supreme Court in The Finance Company PLC v Priyantha
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Chandana & 5 Others (supra) had added on to this criterion, when it states
“ ... if the owner had proved to the satisfaction of Court that he had taken all
precautions to prevent..”. With the subsequent passing of Forest
(Amendment) Act No. 65 of 2009, the Legislature had re-introduced the
said identical mechanism, with the insertion of a proviso to Section 40(1),
by which a third party owner could satisfy Court as to why his property
should not be forfeited to the State.

It is significant to note that the judgment of the Supreme Court in
The Finance Company PLC v Priyantha Chandana & 5 Others (supra) was
pronounced on 02.07.2009 whereas the said Act No. 65 of 2009 was certified
on 16.11.2009, a fact indicative of that the Legislature had ensured that the

law is amended to incorporate the reasoning of the apex Court.

In spite of the transformation of Section 40 of the Forest Ordinance,
which had changed its character in relation to confiscation of properties of
third parties over the years, no such change was made in the provisions of

Exercise Ordinance.

Section 3A of the Animals Act too has similar provisions
empowering Courts to confiscate vehicles used in the commission of
offence under the Act, in addition to imposition of any other punishment

prescribed for such offence.

However, in the proviso to the said section, the Legislature had
provided a statutorily prescribed mode of relief from confiscation, It states
that if the “owner of the vehicle is a third party” and if he “proves to the

satisfaction of the Court that he has taken all precautions to prevent the use of such
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vehicle or that the vehicle has been used without his knowledge for the commission

of the offence”.

It is significant to note that the Legislature has introduced an
additional option to a third party owner of a vehicle, by way of a proviso to
Section 3A of the Animals Act. The said proviso states that such person
could prove to the satisfaction of Court; either that “he has taken all
precautions to prevent the use of such vehicle” or “the vehicle has been used
without his knowledge for the commission of the offence”, a method already
provided by judicial activism as per the judgment of Sinnethamby v
Ramalingam (supra). The consideration that “... he has taken all precautions
to prevent the use of such vehicle” had been introduced for the first time by
the amendment made to Section 3A of the Animal Act, by Section 3 of the
Act No. 10 of 1968.

It is indicated in the judgment of The Finance Company PLC v
Priyantha Chandana & 5 Others (supra) that the apex Court granted
special leave on the question of law as to “ ...the scope of the inquiry in terms
of Chapter XXXVIII of the Code of Criminal Procedure Act before the Magistrate’s
Court, was limited to ascertain whether or not the appellant was aware or that the
said vehicle has been used in connection with or participated in the commission of
the offence.” In this instance, the appellant before their Lordships had
sought to impugn the judgment of the Provincial High Court in dismissing
an appeal against the confiscation of a vehicle, upon commission of

offences under the Sections 24(1)(b) and 25(2) of the Forest Ordinance.

The Supreme Court, in the said judgment, cited Manawadu v

Attorney General (supra) where Sharvanada CJ has stated that “the owner of
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the lorry not a party to the case is entitled to be heard on the question of forfeiture
of the lorry, if he satisfies the Court that the accused committed the offence without

his knowledge or participation, his lorry will not be liable to forfeiture” and Faris

v OIC, Galenbindunuwewa (1992) 1 Sri L.R. 167, where it is held;

“...in terms of section 3A of the Animals Act, an order for
confiscation cannot be made if the owner establishes one of

the following:

(a) that he has taken all precautions to prevent the use
of the vehicle for the commission of the offence;

(b) that the vehicle had been used for the commission
of the offence without his knowledge.”

It is in the light of several other judicial precedents and principles

enunciated on the above quoted judgments, the Supreme Court holds thus;

“On a consideration of the ratio decidendi of all the
aforementioned decisions, it is abundantly clear that in terms
of section 40 of the Forest Ordinance, as amended, if the
owner of the vehicle in question was a third party, no order
of confiscation shall be made if that owner had proved to the
satisfaction of the Court that he had taken all precautions to

prevent the use of the said vehicle for the commission of the
offence. The ratio decidendi of all the aforementioned
decisions also show that the owner has to establish the said

matter on a balance of probability.”

Effectively, with the pronouncement of the judgment of The Finance

Company PLC v Priyantha Chandana & 5 Others (supra), the apex Court
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