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Dr. Ruwan Fernando, J.

Introduction

[1] This is an appeal from the decision of the Land Acquisition Board of
Review dated 08.12.2008, awarding compensation to the Appellants-
Appellants in respect of the contiguous allotments of land depicted as Lots
I, 4 and 5 in the Preliminary Plan bearing No. CO 775 dated 12.07.1997
marked as AGA and R3 and i the Tenement List marked as A6B and

R3Aa and R3B at the proceedings before the Board of Review.
Background

[2] The contiguous allotments of land depicted as lots 1,4 and 5 in the
Prelimimary Plan bearing No. Co 775 was vested in the State in terms
of an order made under the proviso to section 38 (a) of the Land
Acquisition Act No. 09 of 1950 as amended and published in the
Government Gazette (Extraordinary) No. 775/3 dated 12.07.1993.
The subject property 1s situated next to the Port access road bearing
Assessment Nos. 579/2 and 579/3, Sinmmavo Bandaranayake Mawatha
in Madampitiya in Ward No. 6, Bloemendhal within the Municipal

[imits of Colombo.

[3] It 1s not in dispute that the relevant date of valuation 1s 11.01.2002,
being the date on which the notice under section 7 of the Land
Acquisiton Act was published by the Acquiring Ofhcer in the
Government  Gazette.  The Appellants-Appellants  (hereinafter
referred to as the Appellants) who claimed the subject land,
forwarded a claim of Rs. 656,250,000/- at the rate of Rs. 1,500,000/-

per perch for 437.5 perches.
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[4] The valuation of the Acquiring Officer was for a total sum of Rs.
65,000,000/ for lots 1, 4 and 5 depicted in the Preliminary Plan and the
Appellants were awarded a sum of Rs, 43,431,625.40 for 430.08 perches at
the rate of 99,586.41 per perch as the market value after deductions subject

to Mortgage in favour of the Bank of Ceylon.
Appeal to the Land Acquisition Board of Review

[5] Being aggrieved by the said amount of compensation awarded by the
Land Acquiring Officer (hereinafter referred to as the Respondent), the
Appellants made an appeal to the Land Acquisition Board of Review and
claimed a sum of Rs. 210,739,200/- calculated at the rate of 490,000/ per
perch for 430.08 perches after deducting 109 for developer’s profit,
surveying, risks etc. and present value of Rs. 1/- deferred by 1 year @ 10%
of the net value as at 11.01.2002, being the relevant date (Vide- Appellants’

valuation marked “Al1”).
Inquiry before the Land Acquisition Board of Review

6] At the inquiry, the following persons testified before the Land
Acquisition Board of Review on behalf of the Appellants and produced

documents marked Al to Al6:

1. Abdul Malik, Valuer;
9 M. M. Kaleel, Chairman of the Appellants’ Company.

On behalf of the Respondent, N. A. S. Woasantha Kumara, the District

Valuer testified and produced documents marked R1 to R12a.
Decision of the Land Acquisition Board of Review

[7] The Land Acquisition Board of Review considered the following two

matters before the decision on the valuation was made:

1. Physical condition of the land acquired at the time of acquisition;
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2 Number of unauthorized households (squatters) living in the land

acquired at the time of the acquisition.

[8] The Land Acqusition Board of Review (hereinafter referred to as the
Board of Review) disregarded the State valuation of Rs. 65,000,000/- and
the Appellants’ valuation of Rs. 210,739,200/- and proceeded to value the
subject property on Hypothetical Development Method. Accordingly, the

Board of Review by its decision dated 08.12.2008 enhanced the

compensation to Rs. 56,317,244.96 calculated at the rate of Rs. 130,946/-

per perch for 430.08 perches after deductions. For the purpose of gross

realisation, the initial value of the land has been taken by the Board of

Review as Rs. 225,000/- per perch.

[9] The Board of Review adopted Hypothetical Development Method and

proceeded to value the subject property as follows:

[and 649.70 @ Rs. 225,000/- per perch - Rs. 146,482,500)/-

(Gross realisation)
Less- Cost of Development

(1) to obtain vacant possession 22 unauthorised
tenements @ Rs. 100,000/- per tenement
- Rs. 2,220,000
(1)  costof filling
Lot 4, 4 ft. iling - Rs. 936,490

(1) 309 gross realisation for cost of
development, survey fees, cost of
finance, development profit for

taking the risk, etc. - Rs. 43,854,750

Rs. 46,991,240

Rs.99,191,260/-
P.V. of one rupee at 12% in one-year time (0.892
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Residual figure, available to the developer to purchase the land which

includes the legal fees, stamp duty and amount to be paid to the land as its
value - Rs. 88,478,603.92

Value of land is assumed as Rs. X/-
and legal fees, etc. as 4% of Rs. X/-

X-0.04X = - Rs. 88,478,603.92
Value of land (X) E Rs.88,478.603.92
1.04
Rs. 85,075,580/
Value of the corpus acquired — Say - Rs.85,075,600/-

Appellants share as per Section 10(1)(@) 480.08 perches 1s Rs.
56,317,244.96.

e e

Appeal to the Court of Appeal

[10] Being aggrieved by the decision of the Board of Review, the
Appellants have appealed to the Court of Appeal under section 28 of the
Land Acquisition Act No. 9 of 1950 as amended. The Appellants have
sought to set aside the said decision of the Board of Review and enhance
the amount of compensation awarded by the Board of Review from Rs.
56,317,244.96 to a sum of Rs. 210,739,200/- together with usual interest in

terms of section 35 of the Land Acquisition Act.
Scope of the Appeal to the Court of Appeal

[11] Before dealing with the grounds of appeal that have been urged by
Mr. Faisz Mustapha, the learned President’s Counsel for the Appellants, it
is necessary to observe that n terms of Section 28(1) of the Land
Acquisition Act, an appeal can lie to the Court of Appeal from a decision
of the Board of Review only upon a question of law. In Mahawithara v.
Commissioner of Island Revenue 64 NLR 917, the Supreme Court
followed the dicta of Gadjendragadkar J. In Naidu & Co. v. The
Commissioner of Income Tax 1959 A.LR. 359 (S.C.) which dealt with the

corresponding functions of the High Court in India upon references of
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questions of law under section 66 of the Indian Income Tax Act, 1922.
Having followed the dicta of Gadjendragadkar J., our Supreme Court held
at page 223 that it is open to the Supreme Court to reconsider the
correctness of the inferences drawn by the Board of Review (Board of
Review constituted under the Income Tax Ordinance) on a question law as

to the assessee’s intention only:

(a) if that inference has been drawn on a consideraton of
inadmissible evidence, or after excluding admissible and relevant
evidence;

(b) if the inference was a conclusion of fact drawn by the Board but
unsupported by legal evidence or;

() if the conclusion drawn from relevant facts is not rationally

possible and is perverse and should therefore be set aside.

[12] Since an appeal on a question of law is intended to be a beneficial
remedy, the Supreme Court in Collettes Ltd v. Bank of Cevlon, (1982) 2
Sri LR, 514 considered the question: what constitutes a “question of law”
within the meaning of the provisions of Article 128 (1) of the Constitution.
In  Collettes Ltd v. Bank of Ceylon (supra), their Lordships of the

Supreme Court considered the following questions as “questions of law™

(a) The proper legal effect of a proved factis necessarly a question
of law;

(b) Inferences from the primary facts found are matters of law;

(c) The question whether the tribunal has misdirected itself on the
law or the facts or misunderstood them or has taken into
account irrelevant considerations or has faled to take into
account relevant considerations or has reached a conclusion
which no reasonable tribunal directing itself properly on law

could have reached or that it has gone fundamentally wrong in
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certain other respects is a question of law. Given the primary
facts, the question whether the tribunal rightly exercised its
discretion 1s a question of law;

(d) Whether the evidence is in the legal sense sufficient to-support
a determination of fact is a question of law;

(e)If in order to arrive at a conclusion on the facts, 1t 1s
necessary to construe a document of tate or correspondence,
then the construction of the document or correspondence becomes
a question of law;

() Every question of legal interpretation which arises after the
primary facts have been established 1s a question of law;

(2) Whether there is or is not evidence to support a finding, 15 a
question of law.

(h) Whether the provisions of a statute apply to the facts; what 1s
the proper interpretation of a statutory provision; what is the
scope and effect, of such provision are all questions of law;

(i) Whether the evidence had been properly admitted or excluded
or there is misdirection as to the burden of proof are all questions of
law.

[13] The Court of Appeal in Amarasmghe v. Acquiring Officer, Kegalle,
(2008) 1 Sri LR 120, applied the tests adopted by the Supreme Court in
Collettes Ltd v. Bank of Ceylon (supra), to an appeal filed under section 28
of the Land Acquisition Act and observed that it would be sufficient for the
question or questions of law to be stated in the averments in the Petition of
Appeal which would be easily discernable and apparent on the face of the

Petition.

[14] Applying the principles that have been laid down by the Supreme
Court in Mahawithara v. Commissioner of Island Revenue (supra) and

Collettes Ltd v. Bank of Ceylon (supra), let me now proceed to consider
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the questions of law that have been averred by the Appellants in their
Petition of Appeal and the questions of law relied on by Mr. Mustapha in

his oral submissions.
Questions of Law urged by the Appellants

[L5] Although in the Petition of Appeal, several questions of law had been
raised, at the hearing, Mr. Mustapha confined his submissions on the
following questions of law averred by the Appellants i the Petition of

Appeal:

l. The Board of Review has failed to consider the relevant evidence of
the Appellants’ Valuer in regard to the Appellants’ valuation due to
misdirecton on the applicable law and wrongful reliance on the
evidence of the State Valuer in regard to the comparable sales relied

upon by the State Valuer;

2. The Board of Review has failed to properly analyse and judicially
evaluate the relevant evidence led before the Board of Review and
consequently, misdirecting itsell in the application of the principles

governing the determination of the value of the acquired land;

3. The Board of Review has made a manifest error and a serious
misdirection in adopting the standard of proof beyond a reasonable

doubt and not upon a balance of probability;

4. The Board of Review has failed to give reasons for the rejection of
the valuation of the Appellants and thus, the calculations made by
the Board of Review are arbitrary, capricious and without any

redsornis.

[16] On a perusal of the Petition of Appeal and the application of the

principles laid down mn the said two Supreme Court decisions, it 1s crystal
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clear that the averments contained in paragraph 7 (a) -()) of the Petition of
Appeal could be considered as questions of law n terms of Section 28 of

the Land Acquisition Act.
Market Value

[17] The crucial question that arises is what was the reasonable market
value which the acquired land was capable of fetching as at the date of
publication of the notice under Section 7, namely, 11.01.2002 being the
relevant date. The standard method of determination of the market value
of any acquired land is by the valuer evaluating the land on the date of
valuation, being the relevant date, on which notice under Section 7 was
published in the Government Gazette acting as a hypothetical purchaser
willing to purchase the land in open market at the prevailing price on that

day, from a seller willing to sell such land at a reasonable price.

[18] “Market Value” means the value of land determined in accordance
with Section 46 (1) of the Land Acquisition Act. In terms of Section 46 (1)
of the Act, the amount of compensation to be paid to any person for the
acquisition of any land under the Land Acquisition Act shall be based on
the market value of that land.. Section 45 (1) of the Act defines the market

value as follows:

(1) For the purposes of this Act the market value of a land in respect
of which a notice under section 7 has been published shall, subject
as hereinatter provided, be the amount which the land might be
expected to have realized if sold by a willing seller in the open
market as a separate entity on the date of publication of that notice

in the Gazette”.

[19] Thus, the market value for the purpose of the Act shall be the

amount which the land might be expected to have realized if sold by a
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willing seller in the open market as a separate entity on the date of
publication of the notice under section 7 of the Act in the Gazette. The
Indian Supreme Court in May. Gen. Kapil Mehra v. Umion of India (UOI)
2014 (145) DRJ497 held that while fixing the market value of the acquired
land, the Land Acquiring Officer is required to keep in mind the following

factors:

1. Existing geographical situation of the land;

-

2. Existing use of the land;

3. Already available advantages, like proximity to National or State
Highway or road and/or developed area; and

4. Market value of other land situated in the same locality/village/area

or adjacent or very near to the acquired land (comparable sales).

[20] Since these factors are not exhaustive, let me now reformulate the
factors that are required to be considered by a valuer for the determination
and fixing of a reasonable market value which the acquired land 1s capable

of being fetched as follows:

l. The existing geographical situation of the land and proximity to
developing activity zones (location of the land);

2. Physical condition, including size, level, shape, nature of soil and any
encumbrances (condition of the land);

3. Fconomic/commercial potential and capacity for a higher
development potential within the locality;

A. Already available advantages and disadvantages, like proximity to
National or State Highway or road and/or developed area and Road
Frontages;

5. Highest and best and the most profitable use to which it may be

devoted in the reasonably near future (notional development);
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6. The existing use of the land (whether income method/investment
method or residual method).

7. Proposed use of the land by the State and its economic advantages
to the State and mvestors;

8 The market value of other land situated i the same
locality/village/area or adjacent or very near to the acquired land
(comparable sales);

Geographical location

[21] The Appellants’ Valuer has stated in evidence that the land acquired 1s
located as per the City Development Plan in the Port Related Actvity
Zone and that it is located in close proximity to the Port of Colombo at a
distance of 500 meters. The State Valuer has not challenged the evidence
of the Appellants’ Valuer on that point. According to the Summary of
Valuation produced by the State Valuer marked R12a, the land 1s located
next to the Port Access Road bearing Assessment No. 579/2 and 579/3
Sirimavo Bandaranayake Mawatha in Madmpitiya in Ward No. 06
Bloemendhal within the Municipal Limits Colombo District Western

Province.

[22] The State Valuer has further stated in his “Summary of Valuation”
marked R12a that the area in which the subject property is located has
been described as the Port Related Activity Zone by UDA in the Colombo
City Development Plan. The State Valuer in his “Summary of Valuation”
has stated that there are two access roads to the acquired land, one from
the Prince of Wales Road and (presently, Sirimavo Bandaranayake
Mawatha and the other from Stadiumgama road. The State valuer has

described the access road as follows:

“From Diwulagama Junction, proceed along the jethawana Road up

to the Ingurukada Junction for about 1.2 K.m. the subject properties
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are situated with about 15 ft. front of Prince of Wales Road.
However, as a separate entity lot No. 04, has no access along said
road. Lot 4 can be reached from Colombo fort travel up to end of
Stadiumgama road and turn right to about 20 ft. wide road and

proceed about 111 meters to reach to the property”.

[23] It is clearly seen from the location sketch marked R10 and AJ that the
subject property is located in front of Sirimavo Bandaranayake Mawatha
and the Port Access Road. Further, there is another access road to the
acquired property from the Stadiumgama road as shown in the Preliminary
Plan marked R3, R2, and R12a (Summ: v of Valuation). Accordingly,
there is no dispute that the subject land is located in a Port Related Activity
Zone at a distance of about 500 meters from the Colombo Port with 3

access roads and two road [rontages.

[24] At the hearing, the learned Senior State Counsel submitted that the
Board of Review had taken the location of the subject land within the Port
Development Area. A perusal of the decision of the Board of Review
reveals that the Board of Review has merely stated that the parties agreed
that the subject land is located within the Port Related Activity Zone and
there is a development potential. There is nothing in the decision of the
Board of Review to support this view that apart from the mere reference
that the Board of Review had taken into account the location of the subject
land within the Port Related Activity as a factor when the Board decided
without reasons that the value of the subject land at the relevant date was
only Rs. 225,000/-, apparently on the basis of the sale S1 relied on by the

State, which is located out of the Port Related Activity Zone.

[25] The Board of Review has, however, not taken the advantageous
location of the subject property within the Port Related Activity Zone as a

factor in considering and fixing the market value of the subject property
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when it decided that the value of the land was only Rs. 225,000/ for the

gross realisation.
Commercial and Economic Potential of the Subject Property

[26] The Appellants’ Valuer has stated in evidence that the location of the
subject property has been approved and designated by the UDA as a Port
Related Activity Zone as per the City of Colombo Development Plan. The
State Valuer has confirmed i his evidence that the acquired land as per
the Gazette No. 935/6 dated 06.08.1996 published in 1999 (A13) could

only be utilised for Colombo Port Development Activity (pages 52 and 57).

[27] The Appellants’ Valuer has further stated in evidence that as the
subject property in extent of 643.92 perches 1s located mn the Port
Development Activity Zone, the subject property could be utilised for a
Warehouse Complex, Container l'erminal or any such mega development
business activity such as the Oil Refinery (page 5) and thus piece of

evidence has not been challenged by the State Valuer in his evidence.

(28] Although the subject property has been acquired for Greater
Colombo Flood Control and Environmental Improvement Project, as per
the Cabinet Memorandum marked Al4, the State Valuer has clearly
reported in “Summary of Valuation” and stated in evidence that the subject
property is to be utilised only for a Store Complex. Page | of the

“Summary of Valuation” reads as follows:

“T'he areca which the subject property located 1s named as Port
Related Activity Zone by UDA in Colombo City Development Plan
mn 1999. This activity zone was established specially to accommodate
the Port related activities to improve the Colombo Ports into a very
high Standard. So, the subject properties to be developed as a

storage complex”.
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[29] The State Valuer has further contirmed his positon m his evidence
that the valuation was done on the basis that the subject land would be
utilised only for a Container Storage facility within the Port Development
zone:
6® 9 aded o o aoe ol =LEE 12 © PED ek SRS gID.
eS8 oeR O Ben oo, O TR IO ®rBe®s ©EdE
Bepsies. soE 9l gPus B0 GrSe@d vr Sem &Y. BB IO
85 68Ee0E LEINR ®E) @) tto. cBR &R e 8D o . J B
80 68 @ oo @0 &8 ood @R iR vud A8 BFECD Bl
DO . € 30 08 oo s 68 ow. & gab BB
2oOb0DE gefen e 3Ielad gy el O wbbilos e .

OME0 BERE ®REH DO tew) elnd RumEd tew) =@ B
e B 0@ oueddi® oo grded.. ...

[30] It is crystal clear that the entire subject property is to be developed by
the State for a period of 1 % vyears as a container storage complex only
within the Port Development Zone with investment as an income
generating project. The subject land has a higher commercial value for a
Contamner Storage facility with its close proximity to the Port of Colombo at
a distance of 500 meters with major access roads (Sirimavo Bandaranajake
Mawatha and the Port Access Road within the Colombo Port Activity

Zone.

[31] As noted in paragraph 24, apart from the mere refeene in the decision
that both Valuers were of the view that there is a development potential of
the subject land, the Board of Review has failed to take into account the
commercial value and the economic demands of the subject property
within the Port Development Actvity Zone as a factor for the

determination of the market value of the subject property.

Condition of the Land and Standard of Proof adopted by the Board of

Review
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(1) Burden of Proof

[32] At the hearing, Mr. Mustapha strenuously contended that the Board
of Review has made a fundamental error with regard to the standard of
proof in rejecting the evidence of the Appellants’ witnesses on the basis
that the Appellants’ witnesses had failed to prove beyond a reasonable
doubt the nature of the land acquired when the vardstick is on the balance
of probability. The Board of Review has rejected the evidence of the
Appellants’ witnesses on the ground that they had failed to prove beyond a

reasonable ground the nature of the land for the following reasons:

I. The Appellants Valuer could not identify the land owned by the
Appellants out of the acquired land as he had only stated that
approximately 3 to 8 % acres of land is good while the balance is not
good;

2. The Appellants’ Valuer could not identify the area owned by the
Appellants out of the acquired land:

3. The Appellants could not convince the Board about the dates of the

photographs and the nature of the land at the time of the acquisition.

[33] It is settled law that the burden of proof 1s on the claimant to establish
that the land is possessed of advantageous features and therefore, it is
capable of fetching higher market value prevailing as at the relevant date. In
the Indian case of Gafar & Ors v. Moradabad Development Authority AIR
2007 SCW 5372 the Supreme Court of India held that (1) the burden is
on the claimants to establish that the amounts awarded to them by the
Land Acquisition Officer are madequate and that they are entitled to more:
and (1) that burden had to be discharged by the claimants and only if the
initial burden was discharged, the burden shifted to the State to justify the

award.
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[34] As in a civil case, the burden on the Appellants is only on a
preponderance of the evidence. As "preponderance of the evidence’ and
"heyond a reasonable doubt” are different standards, that require different
amounts of proof. However, the Appellants have no burden whatsoever, to
prove their claim beyond reasonable doubt as decided by the Board and all
what they have to prove on a balance of probability is that the amounts
awarded to them by the Land Acquisition Officer are inadequate and that
the acquired land ought to be afforded a higher value. In the present case,
the Board ol Review adopted the standard of proof beyond a reasonable
doubt in rejecting the evidence of the Appellants” Valuer and its Chairman
in violaion of the fundamental principles of evidence as correctly

submitted by Mr. Mustapha.
Rejection of the Evidence of the Appellants’ Valuer and Chairman

[35] At the hearing, the learned Senior State Counsel submitted that the
Board of Review correctly rejected the evidence of the Appellants’ Valuer
and the Chairman as they failed to contradict the Preliminary Plan and the
condition report of the Acquising Officer (R1) and satisfy the condition of

the land as at the date of the acquisition.

[36] A perusal of the decision of the Board of Review reveals that it has
rejected the evidence of the Valuer and its Chairman for their failure to
explain the physical condition of the land including the nature of soil as at

the time of the acquisition.

Physical Condition & Nature of Soil

[37] It is not in dispute that the extent of the acquired land depicted as lots
1, 4 and 5 in the Preliminary Plan No Co/7775 marked R3 1s 649.70

perches is as follows:

Lot 1- 0.0153 Hectares (06.046 Perches);
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Lot 4-0.4352 Hectares (171.991 Perches);
Lob- 1.1935 Hectares (471.67 perches

619.70 perches

[38] Out of 649.70 perches, an extent of 213.58 perches 1s unclaimed land
and thus, the remaining land for the purpose of compensation for the
Appellants is only 430.08 perches and the Board has finally taken the said
430.08 as the Appellants’ share as per Section 10 (1) (@) of the Act. The
Appellants” Valuer has blocked out the entire land in 4 blocks with

provision of 30 feet wide roads as follows (Vide- A1 and A2):

Lot 1 - 171 perches
Lot 2 - 156 perches
Lot 3 - 115 perches
Lot 4 s 120 perches
Road 30 feet wide- 87. 7 perches
Total 649.7 perches

[39] For the purpose of valuation, the Appellants’ Valuer has taken only
lots 1, 2, 3 and 4 excluding the extent for 30 feet wide roads-87. 7 perches

as follows:

Lotl 171 perches Rs. 650,000/- pp
Lot 2 156 perches  Rs. 750,000 pp
Lot 3 L15 perches Rs. 750,000 pp

Lot 4 120 perches Rs. 650,000 pp
Road 87.7 perches
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Total 649.7 perches

[40] It is not in dispute that the Appellants are only enttled to an
undivided portion of 430.08 perches and the Board has awarded
compensation for a portion of 430.08 perches. "The Appellants’ Valuer has
stated in evidence that part of the land acquired is a garden and the other
part is a loose soil but not muddy, as suggested by the State. He has stated
under cross examination that out of the entire land, an extent of,
approximately, 3- 3 % acres are a garden while the remaining extent 1s a
loose soil. He has further stated that an extent of 2 acres is loose soil (page
17) and the land consisting of loose soil is lot 4 depicted in the Preliminary

Plan (page 21) and lot 5 is a garden (page24).

[41] A perusal of the Preliminary Plan marked A6/R3 reveals that lot 5 1n
extent of 471 perches is a garden which is approximately 3 acres, while lot
4 is only 172.06 perches which is approximately 1 acre and 12 perches.
There is no dispute with regard to the soil condition of lot 5 which 1s a

garden.

[42] According to the Preliminary Plan, lot 4 1s a marshy land. The
Appellants’” Chairman Mohamed Kaleel testified that at present, the entire
land is a garden and not a marshy land (page 30). He has rejected the
suggestion of the State that the land shown in the photographs marked A9
is a marshy land with Salvinia and stated that the land shown in A9 1s

covered with grass and not a marshy land.

[43] The Appellants have shown Photographs marked A7-A10 taken by
the Appellants” Chairman Kaleel to show the situation of the land prior to
clearance and after clearance for the purpose of constructing a Warehouse
Complex and the land shown in the photographs was developed including
the filling of lot 4 took place prior to the acquisition of the land by the State

in 1993.
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