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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST 

REPUBLIC OF SRI LANKA 

In the matter of an Appeal made under     

Section 331(1) of the Code of Criminal 

Procedure Act No.15 of 1979 read with 

Article 138 of the Constitution of the 

Democratic Socialist Republic of Sri 

Lanka. 

Court of Appeal No: 

CA/HCC/0277/2023   Kandiah Thiyagarasa  

 

High Court of Vavuniya  

Case No: HCV/2875/2019 

Accused-Appellant 

vs. 

The Hon. Attorney General  

       Attorney General's Department 

    Colombo-12 

          

  Complainant-Respondent 

 

 

BEFORE   : P. Kumararatnam, J.  

     Pradeep Hettiarachchi, J. 

                                                                                                                                                                                                                  

COUNSEL                    : U. R. De Silva, PC with Thilmi Atapattu,  

C. Weeramantry and Hansani Pathirana 

for the Appellant.  

     Azard Navavi, ASG for the Respondent. 
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ARGUED ON  :  08/09/2025 

 

DECIDED ON  :   10/10/2025  

 

 ******************* 

                                                                  

JUDGMENT 

 

 

P. Kumararatnam, J. 

The above-named Accused-Appellant (hereinafter referred to as the 

Appellant) was indicted by the Attorney General in the High Court of 

Vavuniya under Sections 54(A) (b) and 54(A) (d) of the Poisons, Opium and 

Dangerous Drugs Ordinance as amended by Act No. 13 of 1984 for being in 

possession of and for the trafficking of 1,135 grams of Heroin 

(Diacetylmorphine) on the 09th of November 2017.  

After the trial, the Appellant was found guilty on both counts and the learned 

High Court Judge of Vavuniya has sentenced him to death for each count on 

12th of July 2023.  

Being aggrieved by the aforesaid conviction and sentence the Appellant 

preferred this appeal to this court.      

The learned Counsel for the Appellant informed this court that the Appellant 

has given consent to argue this matter in his absence. During the argument 

he has been connected via Zoom platform from prison.   
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On behalf of the Appellant the following Grounds of Appeal were raised. 

1. A raid was not conducted. 

2. Improbability of the story presented by the Prosecution. 

3. Chain of production had not been proved beyond a reasonable doubt.  

Background of the case albeit briefly is as follows: 

In this case, the raid was conducted upon the receipt of specific information 

by PW1. The raid was conducted by a team of police officers from the District 

Police Narcotics Bureau, Vavuniya headed by PW1. All members of the team 

had been named as witnesses in the indictment including the Government 

Analyst. The prosecution had called PW1, PW2, PW3, PW4, PW5 and PW6, 

the Government Analyst and closed the case. The prosecution had marked 

productions P1 to 23 and X-1 during the trial.    

When the defence was called, the Appellant had made a dock statement and 

closed the case.  

According to PW1, IP/Rajapaksha, when he was serving at the Vavuniya 

Police Station, on 09th November 2017, he had received an information from 

his personal informant that a person dressed in a white short-sleeve shirt 

and grey colour trousers carrying a travelling bag branded “NIKE” at the 

Vavuniya old bus stand is carrying Heroin. When he received this 

information, he was engaged in crime prevention duty in the area under the 

Vavuniya Police and had been travelling from Tekkawatte to Vavuniya in a 

cab. Immediately after receiving this information, PW1 had alerted his 

subordinate officers who were with him at that time. Within 10-15 minutes 

he and the other police officers had arrived at the bus stand, arrested the 

Appellant, and recovered a bag from him. From inside the bag, a parcel 

suspected to be containing Heroin was recovered. Thereafter, he and his 

team had gone to the Police Welfare Shop to weigh the production. The parcel 

had weighed 2.266 Kilograms. The production was entered in the production 
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register under PR No.2037/17 and had been handed over to the reserve 

police officer.       

PW2, SI/Abeyratne had given evidence to corroborate the evidence of PW1.   

In every criminal case the burden is on the prosecution to prove the case 

beyond a reasonable doubt against the accused person and this burden 

never shifts. Hence an accused person has no burden to prove his innocence 

unless he pleads a general or a special exception in the Penal Code.  

In Miller v. Minister of Pensions (1947) 2 All E.R. 372 the court held that: 

“…the evidence must reach the same degree of cogency as is required 

in a criminal case before an accused person is found guilty. That degree 

is well settled. It need not reach certainty, but it must carry high degree 

of probability. Proof beyond reasonable doubt does not mean proof 

beyond the shadow of a doubt. The law would fail to protect the 

community if it admitted fanciful possibilities to deflect the course of 

justice. If the evidence is so strong against a man as to leave only a 

remote possibility in his favour which can be dismissed with the 

sentence, “of course it is possible, but not in the least probable,” the case 

is proved beyond reasonable doubt, but nothing short of that will 

suffice”. 

As the first and second grounds of the appeal are interconnected, the said 

grounds will be considered together in this appeal. Under the first ground of 

appeal the Appellant contends that the learned High Court Judge erred in 

law by failing to consider that both inter se and per se contradictions between 

the evidence provided by PW1 and PW2 which creates a reasonable doubt 

and thereby the conviction is unsafe and that under the second ground he 

further contends that the learned Trial Judge has failed to analyse the 

improbability of the prosecution version of the case and thereby the 

conviction is unsafe.  
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According to PW1, the information which led to the raid was received while 

he was engaging in crime prevention duty and was travelling from 

Tekkawatte to Vavuniya. After receiving the information all officers had gone 

to the bus stand for the raid. The relevant portion of the evidence is re-

produced below: 

Pages 135-136 of the brief. 

m% ( tu f;dr;=r fudllao @ 

W ( 2017.11.09 jk osk meh 20.30 g jjqkshdfõ oS udf.a mqoa.,sl T;a;=lrefjl= 

  okajd isáhd iqÿ mdg w;a fldg lñihlska iy w¨ mdg l,siulska ieriqKq wä 6 l 

    muK mqoa.,fhla l¨ mdg Wvq /jq,la iys;j NIKE nE.hla iys;j jjqkshdj 

   ,x.u nia kej;=ï mf,a jjqkshdj fld<U nia k;r lrk ia:dkfha isákjd lsh,d' 

m% ( Tng fuu f;dr;=r ,ndfok wjia:dfõ Tn fldfyo rdcldrs lghq;= lrñka isáfha@ 

W ( fï wjia:dfõ jeg,Su rdcldrs j, ksr; ù isáhd' 

m% ( fldhs jf.a jeg,Sï rdcldrshla o@ 

W ( fldÜGdY ¥IK u¾Ok wxYfha ia:dkdêm;s;=ud jYfhka fiajh lrñka úI u;aøjH 

  iïnkaOfhka jeg,Sï rdcldrs j, fhos isáhd' 

m% ( Tng fuu f;dr;=r ,o miqj fudllao .;a; l%shd ud¾.h@ 

W ( fuu f;dr;=r iïnkaOfhka idlal= igyka fmdf;a igyka lr .;a;d' 

m% ( bkamiqj .;a; l%shd ud¾.h fudllao@ 

W ( fuu f;dr;=r iïnkaOfhka ud iu`. jeg,Sï rdcldrs j, ksr; ù isá udf. wks;a 

  ks,OdrSkag f;dr;=r oekqï ÿkakd' 

m% ( fjk;a ks,Odrska fldfyo jeg,Sï rdcldrs fhoS isáfha@ 

W ( ta wjia:dfõ ud iu`. ví'mS'iS'B' 9104 orK leí r:fhka fmd' ie' 25138 md,s;" 

  fmd' fld' 48265 ùrisxy" 48300 iuka" 72469 wreK" 81935 .=K;s,l hk 

  ks,OdrSka iu`. fmd' fld' 76145 uxcq, hk ks,OdrSka iu`. ixpdr rdcldrS fhoS 

  isáhd' 
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Under cross examination, PW1 had stated that he had departed from the 

police station after entering the departure entry on the entry record book at 

8.30 p.m. The relevant portion is re-produced below: 

Page 420 of the breief. 

m% ( ;ukag fï ú;a;slre iïnkaOfhka ,enqKq f;dr;=r lShgo ,enqfKa@ 

W ( meh 20.30 g muK ,eî ;sfhkafka' 

  ta wkqj 20.30 g miqhs ta lshk f;dr;=r iïnkaOfhka msgùï igyka fhdod fï  

  jeg,Sug ud iyNd.S fjkafka' 

In the re-examination, PW1 had admitted that it was only due to an oversight 

that he had stated that he received the information while on crime prevention 

duty. The relevant portion is re-produced below: 

Page 457 0f the brief. 

m% ( Tfí 21.40 g fhdok ,o igykaj, jeg,Sï ixpdrfha fhoS isáhoS lsh,d i`oykaj 

  ;sîu iïnkaOfhka yria m%Yak weyqjd@ 

W ( Tõ' 

m% ( tf,i igyka lr ;sfhkjdo @ 

W ( jeg,Sï ixpdrfhaoS lsh,d igyka fhdod ;sfhkjd' 

m% ( Tng fuu f;dr;=re fmd,sia ia:dkfhaoS ,enqKq nj i`oyka lrd @ 

W ( Tõ ' 

m% ( tfia kï Tn ixpdrfha fhoS isáhoS f;dr;=re ,enqKd lsh,d i`oyka lf¾ wehs @ 

W ( w;miq ùulska' 

PW2, under cross examination, had initially stated that the team had gone 

to the police station upon receiving the information by PW1. For this PW2 

had not entered his notes in the police information book. But under further 
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cross examination, PW2 had admitted that they had gone to the bus stand 

directly while they were on crime prevention duty. The relevant portion is re-

produced below: 

Page 570 of the breief. 

m% ( ;ukaf.a igyk fyd`og n,kak fudllao lsh,d ;sfhkafka @ ;uka oeka ms<s.;a; mrsos 

  fmd,sia mrsY%hla .ek lshkafka ke;sj ixpdrfha fhoS isáhoS nia kej;=ïm<g  

  meñKshd lsh,d ;sfhkafka @ 

W ( tfyuhs'  meh 21.10 g niagEkaâ tlg meñKshd' 

m% ( ta fj,dfõ oS Th leí r:h nia kej;=ï m,g we;=¿ l,d lsh,;a lsh,d ;sfhkjd @ 

  leí r:h ,x.u nia kej;=ïm,g we;=,a lr 21.10 g niagEkaâ tlg meñKshd' 

  wms meñKs leí r:h nia kej;=ïm,g we;=,a lr kj;d @ 

W ( Tõ' 

m% ( tal kj;a;,d bjrfj,d taflka ;uka neye,d .sys,a,d W'fmd'm' rdcmlaI uy;d 

  wi<g .syska t;=u;a iu`. l;d lrd lsh,d ;sfhkjd @ tfyuo ;sfhkafka @ 

W ( Tõ' 

PW1 in his evidence-in-chief had stated that he recorded the statement of 

the Appellant while inside the police vehicle which was parked at the bus 

stand. He had also admitted that the distance to the Vavuniya Police from 

the bus stand is only 200 meters. The relevant portion is re-produced below: 

Page 454 of the brief.  

m% ( Tng úfYaI fya;=jla ;snqkdo pQos;f.a m%ldYh niakej;=ïmf,aoS cSma r:fha ;nd  

  igyka lsrSug @ 

W ( iellreg jro lshd oS w;awvx.=jg .ekSfuka wk;=rej iellref.a m%ldYh igyka 

  lsrSu muKhs isÿ lf¾' 

But under cross examination, PW1 had stated that according to his notes 

recorded at 10.55 p.m., the Appellant’s statement had been recorded at the 
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police station with the assistance of WPC Mariya Sri who assisted with the 

translation. The relevant portion is re-produced below: 

Page 444 of the brief. 

m% ( mS' wd¾' .; lr,d tajd Tlafldu md¾i,a lr,d ;uka igyka odmq tfla wka;sug  

  ;sfhk tl álla lshjkak @ 

  22.55 g fmd,sishg weú;a odmq igyfka fufyu ;sfhkjdo @ 

  NdId mrsj¾;l f,i fmd'fld'ursh Y%S fhdod .ksñka iellref.a m%ldYh 

 ,nd.ekSug fmd'ie' 25138 ks,Odrshdg Wmfoia ÿksñ' 

These inter se and per se contradictions are a clear demonstration that the 

prosecution story is not reliable.  

The above highlighted portions of evidence of PW1 and PW2 cannot be 

considered as trivial contradictions. The inter se and per se contradictions 

highlighted pose a strong challenge to the prosecution version. They certainly 

attack the root of the matter in this case. 

 

In the book Sarkar on Evidence, 15th Edition at page 112 states: 

“Minor discrepancies are possible, even in the version of truthful 

witnesses and such minor discrepancies only add to the truthfulness of 

their evidence. [Sidhan v. State of Kerela [1986] Cri LJ 470, 

473(Kerala)]. But discrepancies in the statements of witnesses on 

material points should not be passed over, as they seriously affect the 

value of their testimony (Brijlal v.Kunwar, 36A 187: 18CWN 649: 

A1914PC38).The main thing to be seen in whether the inconsistencies 

go to the root of the matter or pertain to insignificant aspects thereof. In 

the former case, the defence may be justified in seeking advantage of the 

incongruities obtaining in the evidence. In the latter, however, no such 
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benefit will be available to it. (Krishna Pillai Sree Kumar v. State of 

Kerala A [1981] SC 1237,1239).” 

 

In The Attorney General v.Sandanam Pitchai Mary Theresa [2011] 2 SLR 

292 the court held that: 

“Whilst internal contradictions or discrepancies would ordinarily affect 

the trustworthiness of the witness statement, it is well established that 

the Court must exercise its judgment on the nature of the inconsistency 

or contradiction and whether they are true material to the facts in issue”. 

 

In all drug detection cases the police detectives are expected to maintain 

impeccable records of all activities that which transpires concerning the 

case. When they are called upon by the prosecution to testify in court, they 

are allowed to use their notes to refresh their memory. Hence, their evidence 

cannot consist of any inter se or per se contradictions as they give systematic 

evidence regarding the particular incident as clearly recorded by themselves.  

If their evidence consists of inter se or per se contradictions which affects the 

root of the case, their credibility become questionable. 

The learned High Court Judge in his judgment held that the evidence given 

by PW1 and PW2 does not contain any contradictions. This is a clear 

indication that the learned High Court had not considered and analysed the 

evidence given by PW1 and PW2 in a proper manner. 

The probability test is a prerequisite in a criminal trial to prove the case 

beyond a reasonable doubt. In this case the conduct of PW1 is highly 

questionable which certainly does not pass the probability test.      

In this case PW1and PW2 are the key witnesses who are also experienced 

police officers. Their evidence is not clear and not matched on material points 

as discussed above. Their evidence is tainted with such ambiguity and 
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uncertainty which definitely affects the root of the case. Hence, the appeal 

grounds advanced by the Appellant have very serious impact on the 

prosecution case. 

According to PW1, the substance found in the possession of the Appellant 

was weighed using a scale used in the Police Welfare Shop. The parcel was 

weighed at 2,266 grams at first. Secondly, he had weighed the same from the 

Vavuniya Base Hospital. At that time the parcel had weighed about 2008 

grams.  

However, when the productions had been taken to the Government Analyst 

Department a notable difference had been noted in the weight of the parcel. 

According to the Government Analyst Report which had been marked as X1 

in the High Court Trial, the weight of Heroin had been noted as 1,982 grams. 

This is 284 grams less than the original weight. Hence the Appellant argues 

that the weight difference could create a serious doubt in the prosecution 

case. 

It is noted that the Heroin parcel was in the personal custody of PW1 until it 

reached the Government Analyst Department after it was entered in the PR 

Register. 

 

In Mahasarukkalige Chandani v. Attorney General CA/213/2009 decided 

on 30/06/2016 His Lordship Justice Malalgoda held that: 

“As observed by this court the inward journey of a production in a case 

where the charges are mainly based on the identity and the quantity of 

productions recovered from the custody of the suspect, the prosecution has 

a responsibility to establish this aspect of the case without leaving any 

gaps before the trial court. In this regard the seals said to have been placed 

on the production at the time the production was handed over to the reserve 

has a significance. The said seals have to be intact at every point of time 

the custody is changed and finally it should be observed by the person 
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who breaks such seals in order to commence his investigation. If it can be 

established at least, that the said seals were observed by the receiving 

officer and the removing officer who removed the production from the police 

station as intact and by the Government Analyst that he observed the 

same seal intact, when parcel was opened, that could have been 

considered as sufficient for this court to conclude that the prosecution has 

established the inward journey to the satisfaction of court”. 

 

In the case of Koushappis v. The State of WA [2007] WASCA 26; (2007) 168 

A Crim R 51 at para 85 the court held: 

“Whilst the safe custody of critical exhibits such as these ought to be 

readily proved by clear and specific evidence rather than being left to 

inference, having regard to the way the case was conducted on both sides, 

the evidence here was such in my view, as to allow the jury to be satisfied 

beyond reasonable doubt that the drugs that were analysed… were in fact 

those seized by police from the appellant’s house”; 

 

The judgments cited above clearly demonstrate how important the evidence 

relating to the chain of custody is in a drug related offence. Further, it 

provides clear directions as to how that evidence should be presented to the 

satisfaction of the trial court. Every piece of evidence needs a proper analysis 

to decide without any doubt where it came from and who had access to it 

without any deviation in routine practice. 

At this stage the learned Additional Solicitor General in keeping with the 

highest tradition of the Attorney General’s Department, conceded that the 

contradictions and the weight discrepancy would certainly affect the 

outcome of the case.    
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Taking all these circumstances into consideration, I am of the view that the 

conviction of the Appellant cannot be allowed to stand as the prosecution 

had failed in its duty to prove this case beyond a reasonable doubt. Hence, I 

set aside the conviction and sentence imposed by the learned High Court 

Judge of Vavuniya dated 12th July 2023 on the Appellant. Therefore, he is 

acquitted from this case.  

Accordingly, the appeal is allowed.    

The Registrar of this Court is directed to send this judgment to the High 

Court of Vavuniya along with the original case record.  

  

       

        

       JUDGE OF THE COURT OF APPEAL 

 

Pradeep Hettiarachchi, J.   

I agree. 

     

       JUDGE OF THE COURT OF APPEAL 


