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ORDER

R. Gurusinghe

The petitioner is the suspect in the Maligakanda Magistrate’s Court, bearing
Case No. B 10466/2022. The petitioner was arrested by the Officers
attached to the Colombo North Range Criminal Investigation Bureau on 07-
04-2022, for possessing and trafficking 495.0 grams of Methamphetamine
and 8.583 kilograms of Hashish. Later, he was handed over to the Police
Narcotic Bureau (the PNB) for further investigation. The Officers of the PNB
reported the facts to the Magistrate’s Court of Maligakanda.

As per the Government Analyst report dated 30-05-2022, 395.5 grams of
Methamphetamine were contained in the parcel marked “SO01”. In addition,
the preparation of the hemp plant (Cannabis sativa L.), known as hashish,
was identified in the dark brown-coloured solid slabs in “S01” to “S17”.

The petitioner denies the allegations levelled against him. He filed this bail
application in terms of the provisions of Section 83 (2) of the Poisons,
Opium, and Dangerous Drugs Ordinance (hereinafter referred to as the
Ordinance) as Amended by Act No. 22 of 2022.

The provisions of section 83 of the Poisons, Opium, and Dangerous Drugs
Ordinance, as amended by Act No. 41 of 2022, state;

83. (1) Subject to the provisions of sections 84, 85 and subsection (2)
of this section, a person suspected or accused of an offence under sections



54A and 54B of this Ordinance, shall not be released on bail by the High Court
except in exceptional circumstances.

(2) Notwithstanding the provisions of sections 84 and 85, a person
suspected or accused of an offence under subsection (1) of section 54A and
section 54B-

(a) Of which the pure quantity of the dangerous drug, trafficked,
imported, exported or possessed in ten grammes or above in terms of
the report issued by the Government Analyst under section 77A; and

(b) Which is punishable with death or life imprisonment, shall not be
released on bail except by the Court of Appeal in exceptional

circumstances.

(3) For the purposes of this section “dangerous drug” means
Morphine, Cocaine, Heroin and Methamphetamine.”

According to the above provisions of law, the petitioner has to establish that
there are exceptional circumstances that warrant granting him bail.

The petitioner has pleaded the following facts as exceptional circumstances
for consideration of Court.

L. The probability of the incident narrated by the police officers is
unusual in the reasonable man’s conduct that the suspect retained
the bag with Methamphetamine between his legs when police
signaled to stop the car and, therefore, caused the exceptional
ground to consider bail.

II. The petitioner at the very first instance has indicated and informed
the Learned Magistrate that he was assaulted by the police officers
and contraband was foisted in this possession and failure to
produce the petitioner as informed to the Learned Magistrate to a
JMO before taking the petitioner for detention and produce medical
certificate by the police officers of the petitioner has caused an
exceptional ground by validating the petitioner’s version.

III. The suspect was produced before a Judicial medical officer only on
13-04-2022 as per the further report submitted by the PNB,
violating the strict order of the Learned Magistrate to produce the
suspect to a JMO immediately and violating the direct order of the
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Learned Magistrate made in the interest of Justice has caused an
exceptional ground to consider bail.

IV. The Police officer’s version is quite improbable since they were not
able to produce contemporaneous recordings of either the detection
or the arrest of the petitioner having all necessary means to do so
in the present-day context to substantiate their version and,
therefore, an exceptional ground has emerged to consider bail for
the petitioner.

V. The police were unable to indicate to the court if the investigation
revealed any further information about the narcotic racket in the
petitioner involved or any source, he received the contraband in his
possession affirming the improbability of the police version and
thereby causing an exceptional ground to consider bail for failure to
substantiate their initial claim.

VI. It is quite unusual that the police investigators released the mobile
phone of the petitioner to his girlfriend on the same day of the
arrest casting reasonable doubts on the detection and veracity of
the police version causing an exceptional ground to consider bail.

The respondents have filed objections to the petitioner’s application and
stated that the petitioner failed to establish exceptional circumstances to
invoke the jurisdiction of this Court under Section 83 of the Ordinance as
amended by Act No. 41 of 2022. Respondents further stated that the
petitioner has suppressed material facts that warrant dismissal of the
application in limine.

The respondents have reiterated the facts stated to the Magistrates’ Court in
the ‘B’ reports. The respondents have further pleaded that the petitioner
had been actively involved in drug trafficking. It was further stated that the
petitioner is a foreigner who could easily leave the country by illegal means if
he is enlarged on bail.

What constitutes exceptional circumstances is not defined in the statute. Our
Superior Courts have considered various situations as exceptional
circumstances in granting bail for suspects in terms of the Ordinance.

In Ramu Thamodarampillai v. The Attorney General [2004] 3 SLR 180 the
court held that:
“the decision must in each case depend on its own peculiar facts and
circumstances”.




The petitioner’s position is that the version of the police is improbable and
should not be believed. However, the huge quantity of Methamphetamine
and Hashish allegedly recovered from the petitioner cannot be introduced
easily. The quantity of contraband involved in this matter is not a consumer
quantity. Prima facie, it was a dealer or a trafficker quantity.

The petitioner alleged that the officers had assaulted him and was not
produced before the Judicial Medical Officer. However, the respondents have
tendered copies of Medico-Legal Examination Form Nos. 377/22 dated 08-
04-2022 and Form No. 382/2022 dated 13-04-2022, and both forms do not
reveal any injury caused to the petitioner.

The circumstances pleaded by the petitioner cannot be considered as
exceptional circumstances to grant bail. The probabilities of the prosecution
version cannot be assessed without evidence. As noted above, the quantity
involved in this case cannot be introduced easily, and no reason emerged as
to why, if at all, police have to introduce such contraband to the petitioner,
who is a foreigner. If the petitioner is found guilty, the punishment would be
a life sentence, and therefore, there is a high probability that the petitioner
will abscond and leave the country using illegal means.

In the above circumstances, the petitioner's application for bail is refused.

The Registrar is directed to send copies of this order to the Magistrate’s
Court of Maligakanda.

Judge of the Court of Appeal.

M.C.B.S. Morais J.
I agree.

Judge of the Court of Appeal.



