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ACHALA WENGAPPULL |.

The 1st and 2nd accused-petitioners (hereinafter referred to as the 1%
and 2nd Petitioners respectively), by their separate applications, have
invoked the revisionary jurisdiction of this Court conferred under Article
138 of the Constitution, in seeking to set aside an order made by the High
Court of Batticaloa on 09.01.2019 in case No. HCB 3057/2017, where they
were indicted along with several others for the murder of former

Parliamentarian Joseph Pararajasingham on 25.12.2005.

By the said impugned order, the High Court had decided to admit
the confessionary statements of the two Petitioners, made to the learned
Magistrate on 04.11.2015 when they were produced before his Court on
that day, in case No. B/ 1357/05, and recorded under the provisions of
Section 127 of the Code of Criminal Procedure Act No. 15 of 1979.

With their individual petitions addressed to this Court, the
Petitioners collectively allege that the said order of the trial Court, in
admitting their confessionary statements, had arrived at an erroneous

finding that they were made voluntarily, on the following grounds;

i. the said order is contrary to law and against the weight of
evidence adduced at the voir dire inquiry,

i,  the trial Court misdirected itself in its failure to appreciate the
circumstances relating to the detention of the Petitioners and
other conditions that existed prior to their production before
the Magistrate of Batticaloa,

i the trial Court misdirected itself in its failure to appreciate the

voluntariness of the statements were impugned not on the
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iv.

vi.

vii.

viii.

basis of that the Petitioners were subjected to physical harm
but on the basis they relied on that the statements were made
as a result of inducement and promise,

the trial Court misdirected itself in its failure to appreciate the
Petitioners were not separated from the overpowering
influence of the CID officers during the period in which they
were kept at the corridor opposite the Chambers of the
Magistrate for reflection,

the trial Court misdirected itself in its failure to give adequate
consideration in determining the voluntariness of the
confessions made by the Petitioners with regard to the
cautionary statement made by the learned Magistrate to the
offect that their statements could be used in their favour,
when the law does not envisage such a position,

the trial Court misdirected itself in its failure to appreciate the
perfunctory questioning of the Petitioners by the Magistrate
was not sufficient to test whether their statements were made
voluntary or not,
the trial Court misdirected itself in its failure to appreciate that
when a Magistrate is required to record a confession, he
should scrupulously follow the provisions stipulated in the
Code of Criminal Procedure Act No. 15 of 1979 relating to the
recording of confessions and the failure to do so results in the
recording of such confessions contrary to law,

the trial Court misdirected itself in its failure to appreciate the

position that when all the circumstances of this case are taken
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into consideration it appears that the confessions were made
as a result of an inducement and promise,

ix.  the trial Court misdirected itself in the applicable burden of
proof in voir dire inquiries and the binding precedents of the
superior Courts, resulting ina miscarriage of justice,

X. the trial Court had erred in law when it, without any reason,
rejected the evidence that are favourable to the Petitioners and
thereby a miscarriage of justice has occurred,

«i.  the trial Court misdirected itself when it had drawn inferences
from the evidence presented as well as when it came to
conclusions not based on evidence and thereby denied a fair
trial to the Petitioners, as guaranteed and protected by the

Constitution.

At the hearing of this application, learned President’s Counsel who
appeared for the two Petitioners, referred to the evidence presented by
them during the voir dire inquiry held before the High Court of Batticaloa as

indicated in their petitions.

Since the two Petitioners seek identical relief based on identical legal
principles and also on almost identical facts, this Court decided to

pronounce a common judgment on the two applications.

The case presented by the Petitioners was, since their arrest on
04.10.2015, they were kept in detention under Detention Orders in the
fourth floor of the CID headquarters. They were periodically produced
before the Colombo Magistrate’s Court under case No. B 39532. They were
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not given access to legal advice. The 1* Petitioner was given medical
attention due to a complaint of chest pain, and was admitted to the
National Hospital. After his treatments, he was brought back to CID on
3110.2015. During their period of detention, they were constantly
interrogated by the CID officers over the death of the former

Parliamentarian.

The 15t Petitioner was shown a detention order and told that he
could be kept at the 4t floor for a prolonged period in terms of the said

detention order.

The CID officers, having told them that they could be kept in
detention indefinitely, conveyed them the proposition that if they make
statements to the Magistrate on the lines the officers indicate, in return, it
would facilitate their being released by Court. They also informed each of
the Petitioners privately that the other had already agreed to the said
proposed course of action. The Petitioners, entertaining the hope of being

released early from their detention, have agreed to make statements.

The Petitioners were then taken to Batticaloa by the CID officers in
their vehicle on 04.11.2015. They left Colombo at about 1.30 a.m. and were
told not to speak to each other. Having reached Batticaloa by midday, the
Petitioners were produced before the Magistrate by the CID at about 2.00
p.m. on that day. The Magistrate asked a few questions and told them that
“if they make any statement, it could be used against them or in their favour”
(emphasis original) and were asked to think it over. The CID officers, who
were waiting in the corridor until that point of time, had told the
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Petitioners that “if they did not make statements as suggested by the CID officers
they would be taken back to Colombo.”

After a short interval, the 2nd Petitioner was called into the
Chambers and after his statement was recorded, he was handed over to
the custody of prison officers and detained in the passage. Then the 1¢t

Petitioner was called in and he too made a statement.

After their statements were recorded the Petitioners were shifted to
open Court, where the CID officers enquired them what happened. The
Petitioners have queried the CID officers as to the reason for their
remanding. The reply was, once the confessions made by the Petitioners

were perused by the senior officers of the CID, they would be released.

After some time, the Petitioners were taken to a room in the upstairs
where they were asked by the prison officers and stenographers to read
their statements from the computer screen and correct any mistakes before
they were printed. The 2nd Petitioner did some corrections and signed it.
Since the 1¢t Petitioner could not read or write, the 2nd Petitioner had read
the statement for him and made corrections. He too had signed his
statement. The Petitioners allege that the Magistrate did not read them the

statements and they did not sign those statement in his presence.




On an earlier occasion, the CID had arrested the 2nd Petitioner, and

was released as undertaken by the investigators, after producing him

before a Magistrate at his bungalow at Addalaichchenai in midnight.

The trial Court, in its impugned order in accepting the statements as

voluntarily made ones, had decided in favour of the prosecution on four

primary considerations.

a. the trial Court had ruled that caution given by the Magistrate to

the Petitioners that if they make a statement it could be used in
their favour made them to proceed with making statements
could not be accepted since the two Petitioners have indicated
their willingness to make statements after one week from their
arrest and were produced before the Magistrate’s Court upon
completion of the investigations.

. Tt had also rejected the Petitioners’ claim that they were reminded
of their undertaking by the CID officers when they were sent out
from the Chambers and kept with the prison officers before their
statements were recorded, on the basis that, having had the
opportunity of stating so to the Magistrate, the Petitioners have
failed to make that complaint.

_ the trial Court similarly rejected the contention by the Petitioners
that their statements were not readout to them by the Magistrate
but by the stenographer at an upstairs room of the Court building
by concluding that this assertion itself indicates that they in fact
had an opportunity to read their statements and had the

opportunity to act independently in the absence of any CID




officers, as evident from the fact that they made corrections to the
recorded version of their statements.

d. The trial Court also rejected the evidence placed before it by the
Petitioners to the effect that they have conveyed their concerns
over the remanding order by a letter addressed to Court,
forwarded through the Prison authorities, by summoning the
relevant officers, on the basis of their partiality towards the

Petitioners.

It appears from the above, the core of the Petitioner's complaint
against the order of the trial Court is that it had wrongly concluded their
confessionary statements, recorded by the Batticaloa Magistrate, were made
voluntarily, when in fact they were induced to make them upon promise
of release and also were influenced with the cumulative effect of the
circumstances that had prevailed during the time period prior to their

production before the Court.

In view of the above grounds, it is important that this Court
undertakes an examination of the applicable legal principles on this
particular area, based on the applicable statutory legal provisions and
judicial pronouncements in interpreting them, particularly in relation to

the question of the burden of proof of each party.

Of the 11 counts in the indictment, all of them are in relation to
offences committed under the Prevention of Terrorism (Temporary

Provisions) Act No. 78 of 1979 (hereinafter referred to as the Act) as




amended, except for the 2nd count, which had been presented under

Section 140 of the Penal Code.

The third and fourth items of productions that are listed on the
indictment relates to the statements made by the 1st and 2nd Petitioners to

the Magistrate.

During the trial against the Petitioners and their co-accused, when
the prosecution made an application seeking the permission of the trial
Court to produce and mark these two statements against the Petitioners,
they objected for its admissions compelling the Court to conduct a voir dire
inquiry upon which the impugned order was made, in allowing the

application of the prosecution.
Section 16(1) of the said Act states;

“Notwithstanding the provisions of any other law, where
any person is charged with any offence under this Act, any

statement made by such person at any time, whether,

(a) it amounts to a confession or not;

(b) made orally or reduced to writing;

(c) such person was or was not in custody or presence
of a police officer

(d) made in the course of an investigation or not;

(e) it was or was not wholly or partly in answer to

any question

may be proved as against such person if such statement is

not irrelevant under section 24 of the Evidence Ordinance:”
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r Since the sub section 2 of that section states;

R “the burden of proving that any statement referred to in

H subsection (1) is irrelevant under section 24 of the Evidence

R Ordinance shall be on the person asserting it to be
irrelevant”.

The Petitioners gave evidence during the said voir dire inquiry under

oath and had called several witnesses on their behalf who testified to

R certain events that had taken place in relation to their detention at the
R Batticaloa prisons. In doing so, the Petitioners have sought to rely on the
provisions of Section 24 of the Evidence Ordinance, in their quest to have

their confessions being considered as irrelevant items of evidence, in the

criminal proceedings against them.

R Section 24 of the Evidence Ordinance states as follows;

H “A confession made by an accused person is irrelevant in a

H criminal proceeding if the making of the confession appears
to the Court to have been caused by any inducement, threat,
or promise having reference to the charge against the accused

( person, proceeding from a person in authority, or proceeding

d from another person in the presence of a person in authority
and with his sanction, and which inducement threat, or
promise is sufficient in the opinion of the Court to give the

H accused person grounds, which would appear to him

reasonable, for supposing that by making it he would gain
any advantage or avoid any evil of a temporal nature in

{ reference to the proceedings against him.”




This particular section of the Evidence Ordinance had received
judicial interpretation on numerous occasions as the law reports and the
authoritative texts indicate, but this Court will focus its attention primarily
on the aspect of the nature of the evidentiary burden that had placed on the
person who asserts the fact that the confessionary statement is irrelevant,
due to the disqualifications that are enumerated in the said section, as well
as on the prosecution, on proving the relevance of the confessionary
statement by satisfying Court as to its admissibility under a provision of

the Evidence Ordinance.

It had been stated by the Court of Criminal Appeal in the judgment
of The Queen v Kalimuttu 69 NLR 349 that the burden lay on the
prosecution to prove beyond reasonable doubt that a confession had been

voluntarily made.

The Courts have thus placed the initial burden of proving the
confessionary statement is relevant to the criminal proceedings initiated
against the maker of the said confession, on the basis that it had been made

voluntarily, clearly on the prosecution.

In The King v Weerasamy et al 43 NLR 152, it had been held that;

I

. the Crown must establish the relevancy of these
confessions by leading some evidence to show that they were
made voluntarily. 1 think that section 104 of the Evidence
Act puts that burden upon the Crown.”

Having imposed the initial burden on the prosecution to prove the

question of fact that the confession had been made by its maker

voluntarily, in view of Section 24 of the Evidence Ordinance, the Court




have also considered the evidentiary burden on the accused person, if he

asserts that it had not been made voluntarily and laid down the

applicable principles in relation to that evidentiary burden.

In the judgment of The King v Weerasamy et al (supra) the

Court stated;

“If the Crown establishes a prima facie case on that point, I

shall hear any evidence the prisoners may wish to adduce

and any submissions their Counsel may desire to make in

regard to that matter.”

The judgment of King v. Ranhamy 42 NLR.221, also had considered

the expected course of action that should be adopted by an accused, in

challenging the admissibility of a confessionary statement, as it states;

i

... when Crown Counsel moves to prove this confession

under section 24 of the Evidence Act, the prisoner is entitled

to give evidence to enable the Court to decide the question

whether the statement was made voluntarily or in

consequence of some inducement, threat or promise. ... This

view is in conformity with the decision given by the Court of

Criminal Appeal in England in the case of Rex v. William
Charles Codill 27 C. A. R. p. 191, to the effect that when a

dispute arises as to the admissibility of a statement by the

prisoner, it is proper to allow the prisoner himself to be called

as a witness if the justice of the case makes it desirable that

this should be done on the issue of admissibility. If the Court,

after hearing the prisoner, holds that the statement is



admissible, Counsel may again call the prisoner to go into
the circumstances before the jury with a view to determining

the value of the statement in fact.”

It is clear from the precedents cited above, our Courts too, following
the practice of the English Courts, had adopted the procedure of voir dire,
where “it is proper to allow the prisoner himself to be called as a witness if the
justice of the case makes it desirable that this should be done on the issue of
admissibility”. It was emphasised that the accused could offer evidence to
the consideration of Court, in order to determine the admissibility of a

confession against him.

Section 24 of the Evidence Ordinance made confessions irrelevant in
criminal proceedings against its maker, if it “appears to the Court to have been
caused by any inducement, threat, or promise” in addition to several other

factors contained within the said section.

Whilst placing a heavier burden of proving the admissibility of a
confession on the prosecution at beyond reasonable doubt, the Courts have
on the other hand ruled that such a confession is irrelevant, if it “appears to
Court” from the evidence placed before it during a voir dire by an accused

that its making had “been caused by any inducement, threat, or promise”.

In Vivekanandan & Another v Selvaratnam 79(I) NLR 337, in a
prosecution of offences committed under Customs Ordinance and Import
and Export Control Act No. 1 of 1969, based on a confession obtained extra
judicially, the then Supreme Court has, in relation to the word “appears” in

Section 24 of the Evidence Ordinance, laid down the level of the
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evidentiary burden on a person who asserts the confession is irrelevant

under the basis that it had been obtained involuntarily as;

“... the Legislature has decidedly used the word " appears "
to guarantee to accused persons in criminal proceedings,
absolute fairness. Thus section 24 does not require positive
proof of improper inducement, threat or promise to justify
the rejection of a confession. If the Court after a proper
examination and a careful analysis of the evidence and the
circumstances of the given case, comes to the view that there
appears to have been a threat, inducement or promise offered,
though this is not strictly proved, then the Court must refuse
to receive in evidence the confession. I should venture to
think that a strong possibility that the confession was made
under the stimulus of an inducement, threat or promise,
would be sufficient to attract the exclusionary provision of

section 24 of the Evidence Ordinance.”

In relation to the instant matters that are before this Court, in
addition to the Judge made requirement for an accused to offer evidence,
Section 16(2) of the Act had placed an evidentiary burden on an accused as
it states “the burden of proving that any statement referred to in subsection (1) is
irrelevant under section 24 of the Evidence Ordinance shall be on the person
asserting it to be irrelevant”. Thus, in this instance, it was for the Petitioners
to make it “appears to the Court to have been caused by any inducement, threat,
or promise” in addition to several other factors contained within the Section

24.




