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Arjuna Obeyesekere, J

The Petitioner states that he is the Viharadhipathi and Trustee of the Kiriella Nadun
Rajamaha Viharaya, which he claims was earlier known as the Kiriella Viharaya and
prior to that as Dumbara Viharaya. The Petitioner claims that pursuant to an Order
made by the then King of Kandy, Sri Wickrama Rajasinghe, the Gilimale Ralahamy, by
a Sannasa / Thudapatha / Seettuwa bearing No. 13 dated 11% February 1801 had
gifted and donated as a Sanghika gift, the Dumbara Viharagama to the then
Viharadhipathi of the Dumbara Viharaya. The Petitioner claims that the said Sannasa
/ Thudapatha / Seettuwa had been registered under the provisions of the Old Deeds
and Sannasas Ordinance No. 6 of 1866.

The Petitioner claims that the said Dumbara Viharagama consisted of 8317A OR 25P,
and that since 1801, the Chief Incumbent of the Viharaya and his pupillary successors
have exclusively possessed the Bandara / Maruvena lands of the said Viharagama.
The Petitioner states that the said Viharagama formed part of the sanghika property
belonging to the said Viharaya, and that the title of the Viharaya to the said lands
have been accepted by the Supreme Court, and other Courts. The Petitioner states
further that the fact that the said Viharagama belonged to the said Kiriella Nadun
Rajamaha Viharaya has been accepted by the Public Trustee and by the 7"
Respondent, the Commissioner General of Buddhist Affairs. The Petitioner admits
that the said Viharagama is now located and situated in the Grama Niladhari Division
No. 191 Dumbara Mahawalawatte, No. 191A Ketepola Ellagawa, No. 191B Dumbara
Manana and No. 191D Dekabadakanda.

The dispute that has given rise to this application has arisen as a result of the
implementation of the Bimsaviya Programme in the aforementioned Grama
Niladhari Divisions under and in terms of the provisions of the Registration of Title
Act No. 21 of 1998 (the Act). Hence, prior to considering the facts that culminated in

this application, it would be appropriate to consider the provisions of the Act.

In terms of Section 2 of the Act, the Commissioner of Title Settlement shall be
responsible for the due performance of the duties and functions assigned to him
under the said Act.



Section 1 provides that the Act shall apply to such Province, Administrative District or
Administrative Division as the Minister may from time to time, by Order published in
the Gazette, specify as an area to which the said Act shall apply. In terms of Section
11, on the publication of an Order under Section 1, ‘the Commissioner of Title
Settlement shall request the Surveyor-General to prepare cadastral maps for the
areas specified in such Order and upon such request the Surveyor-General shall cause
such cadastral maps to be prepared and certified copies of the same to be issued to
the Commissioner of Title Settlement’. Section 10 provides that, ‘The registration of
title to every land parcel under this Act shall be in accordance with the cadastral map

prepared for that purpose.’

Section 12 requires the Commissioner of Title Settlement, on receipt of such certified
copies of cadastral maps, to publish a Notice in the Gazette, calling for any claimants
to the land parcel specified in such Notice to submit their claims to him within a
prescribed period from the date of publication of such Notice. Section 13 of the Act
requires the Commissioner of Title Settlement to thereafter cause an investigation to
be conducted in order to determine the genuineness or otherwise of claims made in
response to a Notice under section 12. In terms of Section 21, ‘If, during the course of
investigations, the Commissioner of Title Settlement forms the opinion that, due to
the disputed nature of the claims, it would be more appropriate for the investigations
to be carried out by the District Court, the Commissioner of Title Settlement may refer
such claims for investigation and determination to the District Court having
jurisdiction over the area where the land is situate.’

Unless a reference is made in terms of Section 21 of the Act, Section 14 requires the
Commissioner of Title Settlement upon the conclusion of the investigation in terms
of Section 13 to publish in the Gazette his determination thereon. In terms of Section
22, ‘Any claimant aggrieved by any Declaration of the Commissioner of Title
Settlement under section 14 may prefer an appeal against such declaration within the
prescribed period to the District Court having jurisdiction over the area where the

land parcel is situate.’

The starting point of the dispute that has given rise to this application appears to
have arisen from a letter dated 20™ March 2014 written by the then Secretary,

Ministry of Lands, which letter has not been produced before this Court. The A



Respondent, the Commissioner General of Buddhist Affairs has replied this letter by
his letter dated 17" April 2014, marked ‘P15’ under the heading, ‘@ou® ©edBEn
eC™® emONWed IR0, £AVORVMM, BIEOEDR CCLHIVDSE @R HEAO HHPOE P
0dn Oiedsne Suem 50®." By ‘P15’, the 7" Respondent had informed the

Secretary, Ministry of Lands the manner in which the ownership of the
aforementioned Viharagama came to devolve on the Kiriella Nadun Rajamaha

Viharaya and concluded the said letter by stating as follows:

“05. g ocHs DE 99 SOy IR BWORY EMRGITSOOW) DBS ) gif B8® ®
geons @8 eCRy o0N@PD go© PO OMore HOHIERe D:owd gid @O
S0 o 0T dedl el R OB ® eOm OO id 2014.03.20 Eod ©8ed
IR0 gad &0 DO nE 880 AP RWEEOL GBEOM e £IO) )
088 OBogd 9800 EWEED B0 WMSWEXO ©d B C8r AROEm HO®O
D OF OO ¢SO BOL.

It is clear from ‘P15’ that the 7t Respondent was interfering with steps being taken
in terms of the Act in respect of the Viharagama land which was said to be owned by
the Viharaya. Aggrieved by the interference by the A Respondent, the Secretary,
Ministry of Lands had sent the following letter dated 4™ May 2014, marked ‘P14’ to
the Secretary, Ministry of Buddha Sasana:

“02. #0®® B eCD® EMINBEE £PA0 “e® AP WIO® 1998 o 21 O

EP0n® ERwWIED HOe® com @S dwe) v eEm eMITR DMO efOIRHD OO
0RO g ®O o0ie H0e® =mied cmdes omd Hlecwm DO v & go®
DORY HOPO D) DOV eVIER DO MONVE GHOE £IVO Wed @a®
Bt gui8ds e £SO OTmgd 8P 6088 0o BB wd o O®
G8x 998 DO vdle eeed ®ed gotd 05/05/03/23 mm® 2014/03/02 Tod B8xw @B
£SO gde Ot DR eMD VOO Dy OB gnm CBens ) gim. O° RBens
eIER DORY EMINOS SHOE PEOeT DO I8 DOIF CHD CEHS eBns

003 A0 s ee®”

The Secretary, Ministry of Lands had thereafter gone onto explain the deficiencies in
the title of the Kiriella Nadun Rajamaha Viharaya to the said Viharagama and finally
taken up the position that the Sannasa / Thudapatha / Seettuwa relied on by the

Petitioner is a forged document. The final paragraph of ‘P14’ reads as follows:



“c@® DoE) BrCeP oEM A 1909 € 98 850HE 5060 eco)dne®snd &0

OiBnded ©0edH R eE® SOHE O™ @ aimd 8317 &d. 25 I HOaiced
o Omoed ool eee O3S B0 v gildn DO HOO 980 SO
50e® eee)Cned®sn® 1909 € 0 5D givede SO d& gmd ded HORO
cexndn AENS ¢ ono. O° HHPOER PHSEHWO & DO GENOWRH. LEVOHKE OO
S0P WISt HO® 1998 ot 21 0% oD O DG W ABH e HOOO
D) eMOD EERND GRIER MORH MONTE ESNOBO oS 6ed R MOIND
9CRY. O WS CCRINE SeH® MO JVedr OBEOHHO A HOe®S
gooR e 6Cm® emOwed @R SO Oe® 04 » Paser /E OS®

GOOEXD oBds DMOOIBES G5 D0 @i Hed® O & MOIHDO £508.”

By letter dated 9™ September 2014 marked ‘P17’, the Deputy Commissioner of Title
Settlement, Kuruwita, having referred to the representations made on behalf of the

Petitioner, had informed the Commissioner of Title Settlement as follows:

“02. 9@ B8n & £P0 @) wiedemIe @R SO do® nE 880 efog HOIEE

Ddn 6On & 6o MO MO MO g8 god £OA0 D:OrR oem Doarded
Do oy gldn Bgude oHF) HFED oo & HEHS DO Gio). DO gum OH®
O W 0dn LMedHs Huew SO0 PES B e DO & d®
8€ed Bedidn ¢ ogmd gi.

03. 50 gon O O A0 emdd D gldn HPASNens HOF Hlefw E
€00 60 69D DORY eMINDE, s O D®ONEH GO dowsed gud
o ©Codns ed MR C8ed oemsd mE) Bl ® geony gltn oed
D0 T8 0GR GIE® 0w®) DO AReRS gaNOD BedHs FuIsiew HO Gea

0 erise 908.”

It is observed that the course of action suggested in ‘P17’, although conciliatory in
tone, may give rise to the impression that the provisions of the Act need not be
followed, if the title of the Viharaya to the Viharagama could be established.

Although it appears that surveying of the lands claimed by the Petitioner had
commenced, this Court has not been apprised whether the preparation of the
cadastral maps has been completed, and if so, whether the notice in terms of Section
12 of the Act calling for claims in respect of the Viharagama has been published, even
though the Petitioner states it did submit its claim, out of an abundance of caution.



Unfortunately, the Commissioner of Title Settlement appears to have lost sight of the
provisions of the Act he is required to administer, which requires him to cause an
investigation to be conducted in order to determine the genuineness or otherwise of
claims. | say this for the reason that by letter dated 11" November 2014 marked
‘P16’, the Commissioner of Title Settlement had informed the Officer-in-Charge of

the Kiriella Police Station as follows:

“02. 1909 € @8® H5098 B0e® eccodnedsind 8% nnd ewidteed &0 ©®

g3mo 8317 o806 25 e 980 e @WPrEO SOHRE DO qgio. O8 HEE 9RO
&0 DOm0 e aes Dadrd SHOHE DO onw.

03. 0t oes Daded osnm Ox CRONE O 980 ® AP ©dd™»
gOosreed eCnd 8% YW gRoBrKed eGP il CBrHS ©leER
@d. (Bocods g@am &io). 6® go© HOagiCed &es D®OrD g R Hrs @

90® 01BN ol Drers BEews OB 05 DEDIBK HDBEHRS eMO®.”

Thus, it is clear that the Commissioner of Title Settlement has been clearly influenced
by the contents of ‘P14’, which prompted the learned President’s Counsel for the
Petitioner to complain to this Court that the Commissioner of Title Settlement has
pre-judged the issue of the title to the Viharagama.

The 4™ Respondent, an Assistant Secretary in charge of the Bimsaviya programme,
by a letter dated 26™ May 2015 marked ‘P20’ had informed the Petitioner’s
Attorney-at-Law of the following decisions arrived at a meeting held with officials of
the Land and Buddha Sasana Ministries, Title Settlement Department and

Commissioner General of Buddhist Affairs:

(a) The land claimed by the Viharaya has already been settled under the Land
Settlement Ordinance in 1909;

(b) Surveying of the lands in terms of the Act must continue without any

obstruction;



(c) Even though ‘P14’ has claimed that the Sannasa/ Thudapatha / Seettuwa is a
forged document, the Ministry of Lands cannot take a decision in this regard
and the matter must be decided by a competent Court of Law.

It is in the above factual circumstances that the Petitioner has filed this application,

seeking inter alia the following relief:
(a) A Writ of Certiorari to quash the letters marked ‘P14’, ‘P16’ and ‘P20’;

(b) A Writ of Mandamus directing the 1** and 3" Respondents to inform officials of
the Land Title Settlement Department and all other officials involved with the
investigation of title in respect of the Dumbara Viharagama to disregard the
contents of P14’, ‘P16’ and ‘P20’ with regard to the authenticity of the said
Sannasa / Thudapatha / Seettuwa.

Lord Diplock in Council of Civil Service Unions vs Minister for the Civil Service,’

identified (a) illegality, (b) irrationality and (c) procedural impropriety as the three
grounds upon which administrative action is subject to control by judicial review. |
shall now consider if each of the said letters are liable to be quashed by a Writ of
Certiorari, under any of the above three grounds.

| shall start with ‘P14’. As | have already noted, this letter has been precipitated by
the attempts of the 7" Respondent to prevent steps being taken in terms of the Act,
and the undue pressure sought to be brought upon the Secretary, Ministry of Lands
by the 7" Respondent in that regard. ‘P14’ serves two purposes. The first is, it is a
factual response by the Secretary, Ministry of Lands to the matters of fact that had
been set out in ‘P15’. The second is, it is only requesting the Secretary, Ministry of
Buddha Sasana to request the 7™ Respondent not to obstruct the steps that are
being taken in terms of the Act. | am of the view that the writer of ‘P14’ was entitled
to write ‘P14’. As pointed out by the learned Senior State Counsel, it is only an inter-
governmental letter and was not meant to affect the rights of the Petitioner. The
Respondents have in fact stated in paragraph 20 of their Statement of Objections

that ‘P14’ ‘was not intended to and does not have the effect of conclusively

11985 AC 374
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determining the ownership of the Dumbara Village. This is a matter for (the)

Commissioner of Title Settlement.’

The problem however arises from the fact that ‘P14’ has been copied to the
Commissioner of Title Settlement and several others, probably since the letter by the
7™ Respondent was copied to the Commissioner of Title Settlement. This is where my
concerns with ‘P14’ begin. Although the Respondents have stated in their Statement
of Objections that, ‘The Commissioner of Title Settlement is not bound by the former
Secretary’s letter and is free to disregard its contents’, and that ‘P14 is merely an
interagency communication and not a conclusive determination of the Petitioner’s

7

rights..,” what is worrying, and this is the complaint of the learned President’s
Counsel for the Petitioner as well, is that the contents of ‘P14’ have not only been
acted upon by the Commissioner of Title Settlement, but he has already arrived at a
conclusion that the Sannasa / Thudapatha / Seettuwa is not authentic, a position

which is reflected by ‘P16’.

In his written submissions, the learned Senior State Counsel has stated that, ‘P14 is
not intended to and does NOT have the effect of conclusively determining the
question as to who has title to the over Eight Thousand Acre property that is the
subject matter of this application.” While ‘P14’ most certainly will not have the effect
of conclusively determining title, the learned Senior State Counsel has stated that the
determination of title, ‘is a decision that will be made by the Commissioner of Title
Settlement after affording the Petitioner an opportunity to explain why the
observations in (P14) are untenable.” | must state that ‘P14’ cannot be the starting
point and/or form the basis of an investigation that is carried out in terms of the Act,
and that the Petitioner cannot be placed on the backfoot by requiring him to respond
to ‘P14’. Such a course of action would clearly be to the disadvantage of the

Petitioner.

Thus, | am of the view that ‘P14’ is not liable to be quashed as it is not illegal or ultra
vires the powers of the Secretary, Ministry of Lands to convey his position to another
Ministry. The Commissioner of Title Settlement and all other Officers of the Land
Title Settlement Department shall however disregard the contents of ‘P14’ when
investigating the claim that the Petitioner may lodge in response to a notice under

Section 12, but shall be entitled to call upon the writer of ‘P14’ or his successors in

11



office to substantiate the contents thereof, and thereafter arrive at a determination

in terms of the Act.

| shall now consider ‘P20’. It is only a response to the Attorney-at-Law of the
Petitioner, informing him of the decisions taken at a meeting of all relevant Officials
with regard to the dispute. ‘P20’ does not contain any final decisions, except to state
that the provisions of the Act must be complied with. This Court cannot determine
the entitlement of the Viharaya to the land in issue nor can it determine whether the
Sannasa / Thudapatha / Seettuwa is genuine. However, in order to ensure that the
claim of the Petitioner is not prejudiced, the Commissioner of Title Settlement shall
call upon the relevant Officials to substantiate the matters set out in paragraph one
of ‘P20’.

| shall now come back to ‘P16’. As already expressed, | have a concern with ‘P16’. The
Commissioner of Title Settlement, acting solely upon the contents of ‘P14’, has
arrived at the conclusion that the land has not been settled in favour of the Viharaya
and that the Sannasa / Thudapatha / Seettuwa is a forged document which should
not have been acted upon, without conducting an investigation as required by the
Act. This is precisely the concern that | had with the Secretary, Ministry of Lands
copying ‘P14’ to the Commissioner of Title Settlement, which of course was
prompted by the 7t Respondent copying his letter to the Commissioner of Title
Settlement. | am of the view that any conclusion on the authenticity of the Sannasa /
Thudapatha / Seettuwa of the Viharaya must be determined only after an
investigation is carried out in terms of Section 13 of the Act, and that the conclusion
reached prior to that, as reflected in ‘P16’, on the genuineness of the title of a
potential claimant is illegal and therefore liable to be quashed by a Writ of Certiorari.

To my mind, the procedure that should have been followed in terms of the Act is
clear. Unfortunately, the unwarranted interference on the part of the Commissioner
General of Buddhist Affairs has brought about a situation where the provisions of the
Act have not been adhered to. Hence, | am of the view that the Commissioner of
Title Settlement shall, acting in terms of Section 12 of the Act, on receipt of certified
copies of cadastral maps relating to the Viharagama land publish a Notice in the

Gazette (if it has not already been done), calling upon any claimants to the lands

12



specified in such Notice to submit their claims to him within a prescribed period from

the date of publication of such Notice.

The Commissioner of Title Settlement shall thereafter, acting in terms of Section 13
of the Act, cause an investigation to be conducted in order to determine the
genuineness or otherwise of claims made in response to the Notice under section 12.
In investigating the claims of the Petitioner, the Commissioner of Title Settlement
and Officers of the Land Title Settlement Department shall disregard the contents of
‘P14’, but shall be entitled to call upon the writer of ‘P14’ or his successors in office
as well as the writer of ‘P20’, to substantiate the contents thereof. The
Commissioner of Title Settlement may also have recourse to the procedure set out in
Section 21 of the Act, and cause a reference to be made to the District Court if he
forms the opinion that, due to the disputed nature of the claims, it would be more

appropriate for the investigations to be carried out by the District Court.

In the above circumstances, | issue a Writ of Certiorari quashing ‘P16’. | however see
no legal basis to grant the other relief prayed for by the Petitioner. Having taken into

consideration all the facts of this application, | make no order with regard to costs.

Judge of the Court of Appeal

Mahinda Samayawardhena, J

| agree

Judge of the Court of Appeal
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