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[10] At the hearing, we heard the submissions of the learned Counsel for

the Planuff, Mr. A.D.H. Gunawardena and the learned President’s

Counsel for the 5" and 7" Defendants, Mr. Rohan Sahabandu.

The directions given in the mterlocutory decree for the division of the

corpus depicted in the Preliminary Plan No. 150

[11] In terms of the mterlocutory decree, the following parties are entitled

to shares and buildings:

The Plamntiff -

The " Defendant z

The 2" Defendant .

The 3 Delendant -

The 4" Defendant =

The 5" Defendant -

The 6" Defendant .

The 7" Defendant 2

The 11" Defendnat .

7 perches (a bare land);

building No. 5 depicted in Plan “X” with
the land underneath the said building
building No. 8 depicted in Plan “X” with
the land underneath the said building
building No. 16 depicted i Plan “X” with
the land underneath the said building
building No. 13 depicted in Plan “X” with
the land underneath the said building
building No. 19 depicted in Plan “X” with
the land underneath the said building
building No. 23 depicted in Plan “X” with
the land underneath the said building
(subject to the Deed No. 2723 marked
10V3 and Deed No. 2855 marked 10V4
executed by Premaratna Tiranagama,
Public Notary).

building No. 26 depicted in Plan “X” with
the land underneath the said building
cesspit with the concrete slab and the said

strip of land
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The 12" Defendant . building No. 1 depicted in Plan “X” with

the land underneath the said building

Buildings

1 +2 - 12" Defendant

3 - unallotted

4 . cesspit with the concrete slab -11"
Defendant

3 +B6+7 - 1" Defendant

8+9+10+11 - 2" Defendant

12 . to the soil

13+14+15+ - 4" Defendant

16+17+18 - 3" Defendant

19+20+21+22 - 5" Defendant

23+24+25 - 6" Defendant

26+27+28 - 7" Defendant

The parties are only entitled to compensation in respect of temporary
buildings referred to m the Preliminary Plan. If any balance land 1s,
however, available after allotting the Plaintiff’s and the said Defendants’
rights, the Commussioner has a right to allot the temporary buildings
within the balance portion of land on a priority basis having regard to

the date and the period of purchase.

Is the Commisioner’s Plan No. 150A conformity with the amended

interlocutory decree?

[12] At the hearing the learned President’s Counsel for the 5th and the 7"
Defendants, Mr. Rohan Sahabandu submitted that although the 11"
Defendant was entitled only to the cesspit with the concrete slab as shown
in item 4 of the Prelimiary Plan No. 150 marked “X”, the Commissioner

had given lot “B” in extent of 4.5 perches to the 11" Defendant which is in
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excess ol the land area of the cesspit and the concrete slab contrary to the
amended interlocutory decree when the extent of the land with the cesspit
and the concrete slab is only % perch as admitted by the Commissioner in

his evidence.

[13] Mr. Sahabandu submitted that Mr. C. Mendis in the alternative Plan
No. 2027 has given lot “B” to the 11" Defendant which is in extent of 1.4
perches in conformity with the amended preliminary Plan. The submission
of Mr. Sahabndu was that the learned District Judge has clearly observed
that the Commissioner has acted without authority whereas Mr. C. Mendis

has acted in conformity with the amended mterlocutory decree.

[14] The learned Counsel for the Plaintifl’ did not make any submission
with regard to the finding of the learned Additional District Judge in
alloting lot “B” mn extent of 4.5 perches to the 11" Defendant as his main
complaint was that the Plaintff had been deprived of a proper roadway

within the corpus to reach the public rodway.
[15] Section 36 (1) of the Partitton Law reads as follows:

“On the date fixed under section 35, or on any later date which the

Court may fix for the purpose, the Court may, after summary imquiry,

(@) confirm with or without modification the scheme of partition
proposed by the surveyor and enter a final decree of partition

accordingly:

[16] There are two contlicing plans submitted by the Plaintiff and the 5"
and 7" Defendants and hence, the District Judge has to consider which
scheme of partition is in conformity of the amended interlocutory decree

and which proposed division 1s a just and equitable division of the corpus.
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Adjustment of Lot “B” in line with the amended interlocutory decree

[17] A perusal of the order of the learned Additional District Judge of

Galle, reveals that he had proceeded to consider which plan 15 in
conformity with the amended interlocutory decree and which scheme 1s a
jJust and equitable division of the corpus. The learned Additional District
Judge has observed that the Commissioner had given a portion of land to
the 11" Defendant in excess of the land area given in the amended
interlocutory decree whereas Mr. C. Mendis has acted in conformity with

the amended interlocutory decree.

[18] According to the Plamtff’s pedigree, the Plaintuff has not given
undivided shares to the 11" Defendant who 1s living in the adjoining land to
the West of the corpus of action. The 11" Defendant who was present at
the preliminary survey had only claimed the cesspit and the concrete slab

(item No. 4 of the prelimmary plan) as it 1s shown in the Commissioner’s

Report marked “X17. The 11" Defendant who is the sister of the Plaintiff

had not, however, intervened, claiming undivided rights in the corpus of

the action.

[19] At the trial, the Plaintiff had stated that the 11" Defendant was only
entitled to the cesspit shown as item No. 4 of the preliminary plan and at
her instance, the 11" Defendant was added as a party to the action on
07.06.1996. The 11" Defendant had not filed a statement of claim and her
lawyer had told the learned District Judge that no statement of claim would

be filed on her behalf (Vide- proceedings dated 07.02.1996).

[20] Although the original nterlocutory decree referrd to the 11"
Defendant’s rights as the cesspit with the concrete slab and the land
underneath, the learned District Judge had corrected the interlocutory

decree by stating that the 11" Defendant is only entitled to the cesspit and
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the concrete slab with the said strip of land (x 8@ed eow 4 Deews ewzn
a8 eBFO e 8> B8 De v &8 88 5i®). (Vide- the amended

mterlocutory decree submitted to Court on 26.01.1998 and the journal

entry no. 68 dated 24.02.1998).

[21] When the scheme mquiry was proceeding, the learned Additional
District Judge has further observed on 23.01.2003 that the 11" Defendant
is entitled to the cesspit with the concrete slab and the said stricp of land
(“X” 8@eb goo 4 Dmens 6P i8S cnIFO @8 8o B8 Oe o» O@
88 8o®) and thus, the amended mterlocutory decree was further
corrected (vide- amended interlocutory decree at page 377 of the record).
It is crystal clear that in terms of the amended interlocutory decree, the
11" Defendant who is not a co-owner 1s only entitled to the cesspit with the

concrete slab and the said strip of land

[22] According to the evidence of the Commissioner, Mr. A. Weerasinghe,
the land area that falls within the cesspit and the concrete slab 1s only 2
perch in extent, but he had given a block of land in extent of 4.5 perches
(lot “B” in Plan No. 150A) to the 11" Defendant, which is 8 times more
than the land extent of the cesspit and the concrete slab (Vide- pages 272-

273 of the record).

[23] On the other hand, the Commussioner had valued the cesspit and the
concrete slab at Rs. 2000/- and the land extent thereof i extent ol 4.5 at
Rs. 27,000/- when the 11" Defendant was not a co-owner of the land and
thus, she was only entitled to the cesspit with concrete slab and the said

strip of land. The Commissioner has admitted m evidence that he had no

authority to allot a block of 4.5 perches to the 11" Defendant in terms of

the amended interlocutory decree when the land area of the cesspit and the
concrete slab was only % perch (Vide- page 272 of the record). Under such

circumstances, the learned Additional District Judge has correctly decided
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that as regards lot “B” given to the 11" Defendant, the Commissioner’s
Plan No. 150A 1s not in conformity with the amended nterlocutory decree

entered in the partiion case.

|24] On the other hand, Mr. Mendis had given a land in extent of 1.4
perches (lot “B” in Plan No. 2207 marked “Y”) to the 11" Defendant
which comprises the cesspit and the concrete slab, which I find 1s in
conformity with the amended interlocutory decree as observed by the
learned Additional District Judge. Accordingly, the Commissioner’s Plan
No. 150A shall be adjusted in line with the order made by the learned
Additional District Judeg by allotting lot “B” in extent of 1.4 perches to the

11" Defendant as depicted in Plan No. 2207 marked “Y”.
Adjustment of Lot “K” in line with the amened interlocutory decree

[25] It 1s not in dispute that all other Defendants are occupying buildings
facing the Galle-Matara Road except the Plantff and thus, there is no way
of giving the main road access to the Plaintiff. The next question is when
the 11" Defendant’s lot “B” is adjusted as depicted in Plan No. 2207
marked “Y”, whether the Plaintff’s lot “K” together with a 10 feet wide
road access to a public road to the Fast can be accommodated as depicted
in the Commissioner’s Plan No. 150A marked “Z” in a manner which

would be beneficial to the Plaintff.

[26] When lot “B” 1s adjusted in line with the amended mterlocutory
decree as depicted in Plan No. 2207 marked “Y”, there 1s a portion of land
left below the adjusted lot “B” on the southern and western side of the
corpus. Lot “C” which 1s adjoining lot “B” cannot be further adjusted

within the remaining portion of lot “B” depicted m Plan No. 150A marked

“r bS]

" due to the location of lot “C” within the corpus. When the 11"

Deendant’s lot “B” in extent of 1.4 perches 1s adjusted in line with the
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amended mterlocutory decree, it is inevitable that lot “K” shall also be
shifted to the west of the corpus of the action as correctly depicted in Mr.
C. Mendis’s Plan No. 2207 marked “Y” as a separate lot in extent of 7

perches. .

[27] Under such circumstances, the learned Additioanl District Judge

cannot be faulted in accepting a part of the scheme of partiton as regards

the adjustment of lots “B” in extent of 1.4 perches and lot “K” in extent of

7 perches as depicted in Plan No. 2207 made by Mr. C. Mendis marked

GCY”
.

Proper roadway to be given to the Plaintiff and the other parties within the

corpus

[28] The next question that arises for determination 1s whether the 10 feet
wide road suggested by Mr. A. Weerasinghe or a 3 feet wide road
suggested by Mr. C. Mendis 1s the proper right of way to be given to the

Plaintift and the other parties.

[29] It 1s seen from the Plan suggested by Mr. A. Weerasinghe that the
Plaintif” has been given a 10 feet wide road within lot “K” along the
southern boundary to reach her lot “K” from the public road on the Fast
on the ground that due to sea erosion, it cannot be further reduced. On
the other hand, the road marked “N” suggested by Mr. Mendis in Plan No.
2207 marked “N” 1s a common roadway to be used by all the parties as a

road access to the public road on the Last of the corpus.

[30] The mmportant question 1s whether the road suggested by Mr. C.
Mendis marked “N” to reach lot “K” from the public road to the Fast is a
proper roadway having regard to its width and the location of lot “K” and

its beneficial use to the Plaintff.
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[31] At the hearing Mr. Gunawardena submitted that as the judgment is
silent on the nature of the roadway to be given, it 1s the duty of the District
Judge to provide a proper right of way to the parties from within the corpus
as access to a public nght of way. He relied on 2 authorities n
Amarasmghe v. Wamgasuriva (1994) 2 Sr1 LR 203 and Udalagama and
others v. Kempitiya (2002) 3 Sri L.R.1. In both cases, the Court of Appeal
held that in the process of partiioning, proper rights of way should be

provided from within the corpus as access to a public right of way

[32] He further submitted that the Commussioner had given a 10 feet wide
road within the Platiff’s lot “K” as depicted in Plan No. 150A due to the
sea erosion that takes place as lot “K” is located closer to the seashore and
thus, the said 10 feet wide road cannot be further reduced. His contention
was that Mr. C. Mendis in his alternative plan had reduced the width of the
road from 10 feet to a 3 feet wide footpath, which cannot be used at least
to take a Three-Wheeler Taxi to lot “K” from the public road to the East.
He further submitted that the Plaintiff’s grievance 1s that while all other
parties enjoy the road frontage of the Galle-Matara Road as well as the
road marked “N” given to them by Mr. C. Mendis in Plan No. 2027, the
Plaintiff’s road had been reduced to a mere 3 feet wide footpath as
depicted in Plan No. 2207, which i1s unreasobnable and against the

purpose of the scheme of partition.

[33] As noted, when the 11" Defendant’s 1.4 perch lot “B” 1s adjusted in
line with the amended interlocutory decree, the Plaintiff’s lot “K” also has
to be adjusted by shifting it to the South-West of the corpus. Under such
circumstances, 1f the Plamtff”’s lot “K” 1s also to be provided with a 10 feet
wide road within her 7 perch block of land after shifting lot “K” to the

South-West of the corpus, it 1s obvious that the Plainuff’s lot “K” will
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become a narrow strip of land making it impoosible for the Plamuft to use

the land for any benehical purpose.

[34] Mr. Shabandu submitted, however, that as the entire land 1s a small
land in extent of 48 perches and consisting of several buildings, there 1s no
other way, other than the manner suggested by Mr. C. Mendis in Plan No.
2027 marked “Y”. Mr. Sahabandu conceded, however, that the road
marked “N” was further reduced to provide a road to the parties who
occupy the buildings which are adjacent to each other as it becomes clear
that the removal of garbage should be done only through the road to the

Fast.

[35] His contention was that the learned District Judge had accepted the
Plan marked “Y” which had given the road marked “N” to be used by the
parties who occupy the buildings which are adjacent to each other to reach
the public road to the East after having evaluated the evidence of two
Surveyors on the balance of probability and therefore, his findings which
are based on pure questions of facts cannot be treated as perverse or

unreasonable. In support of contention, he cited several judgments.

[36] T totally agree with Mr. Sahabandu that the Court of Appeal will not
lightly disturb the findings of facts, especially with regard to the credibility
of witnesses unless the findings are highly unreasonable or perverse. This
view 1s supported by the judgment of the Privy Council in Fraad v. Brown

& Company Lid 20 NLR 282 wherein the Privy Council stated thus:

“It Is rare that a decision of a judge so express, so explicit, upon a
point of fact purely, 1s overruled by a Court of Appeal, because
Courts of Appeal recognize the priceless advantage which a judge of
lirst mstance has in matters of that kind, as contrasted with any Judge
of the Court of Appeal, who can only learn from paper or from
narrative of those who were present. It is very rare, in questions of
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veracity, so direct and so specific as these, a Court of Appeal will

overrule a_Judge of first instance.”
[37] In Alwis v. Piyvasena Fernando 1993 (1) Sri LR 119 at 122, His
Lordship the Chief Justice G.P.S. de Silva observed that “it 1s well
established that the finding of primary facts by the tral judge who hears
and sees witnesses are not to be lightly disturbed on appeal.”. In
Gunewardene v. Cabral and Others 1980 (2) SRLLR 220, Rodrigo J. held
that the Appellate Court will set aside inferences drawn by the trnal judge

only if they amount to findings of fact based on:

(a) Inadmissible evidence; or

(b) After rejecting admissible and relevant evidence; or

(c) If the inferences are unsupported by evidence; or

(d) If the inferences or conclusions are not rationally possible or

perversc.

[38] A perusal of Mr. C. Mendis’s Plan No. 2027 (*Y”) and his Report
reveals that the road marked “N” 1s only 3 feet wide road that has been
given within the corpus to be used by all the parties. The evidence of Mr.
C. Mendis was that the road marked “N” could be used by all the parties,
especially by those who occupy buildings which are adjacent to each other
to take their garbage without going through the Main Road. The learned
District Judge who inspected the corpus of action on 09.09.1999 had
clearly observed that the blocked cesspit marked 27 could not be cleaned
due to the fact that the Municipality Lorry could not reach the place where
the cesspit was located from the rear side of the corpus. The revalant

observations of the learned District Judge on 09.09.1999 are as follows:

1. FEXQ EEDE e IR Hed e g DB FIDOMBO 6685 Heddss.

2 O &g SO0 o) BI®0 el 838 @D 6t ©Ry
orPe@d @f HOC0 0210:8 & &8 QB 688 Heddw. &30 esiy &
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[39] Lven 1f it can be assumed that the parties who occupy the adjacent
buildings marked 1, 5,13, 16, 19, 23 and 26 are able to take their garbage
and use other utility services through the Galle-Matara Road, a perusal of
both Plans reveals that a part ol the corpus in extent of 3.6 perches
between the front buildings and the Galle-Matara Main Road had already
been acquired by the State for the expansion of the Galle-Matara Road. It
seems to me that once the acquisition 1s finalized, 1t 1s likely that there will

no space whatsoever, on the northern boundary to be used as a utility area.

[40] In this context, the learned Additional District Judge having evaluated
the evidence of two Surveyors has decided that simce the parties who
occupy the adjacent buildings are to be given strips of lots towards the
south, 1t 1s reasonable to provide them with a roadway from the rear
portions of their lots to reach the public road which is situated on the
eastern side of the corpus. His findings at page 3 of the order are as
follows:

o Ocpet 8500 e DBl 0@® e Otpd enledmic0

o) 6y DOeBE iy Blwed 8O eBog ectsd Eab» eIcal &

Omessy ©&) 80 & E» RO e85 o» oo 5 Bodd

BSEDCEed 80N Edie e Etdped eOoelt) ectis cefmde
ace @bo ge8mcad @) &€ eains B D8 GFImiannsl eeey,

[41] T am of the view that the said decision of the learned Additional
District Judge to provide the road marked “N” to be used by the parties
who occupy the adjacent buildings marked 1, 5, 8, 13, 16, 19, 23 and 26 to
reach the public road to the East from the rear portion of the corpus
cannot be regarded as unreasonable having regard to the location of the

corpus and the narrow strips of lots to be allotted to them.
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Is the road marked “N” a proper roadway to reach Lot “K”?

[42] A perusal of Mr. Mendis’s Report however, reveals that Mr. C.
Mendis had originally carved out a 4 '%- 5 feet wide road along the
southern boundary and therealfter, he had reduced the said 5 feet wide
road to 3 feet to be used by the parties who occupy the adjacent buildings
to reach the public road to the East from the rear portion of the land. His

own Report confirms this position is as follows:

osBEODCTEOPO  1997-09-09 Seciiwess s &SOF c@digoSnd
H8» Doee DFDIBecs & OB0 &i 4 1/2 - 5§ e 568®
eboo 685 D0 F. 0@ gebe @bor i 3 & et SEE &8 OO

FEE DO @ Fod P ol ¢ &5 b0 8pt eOoeO
EE868 6638 &¢I EF 0D ©F. 088 obe @®c i@ o> N
oEe BERY) DO CF.
[43] Mr. Sahabandu strenuously argued that the width of the road marked
“N” cannot be further widened due to the smaller land consisting of several
buildings and thus, the only way in which the road marked “N” could be
given without affecting the rights of the other parties was the manner
suggested by Mr. C. Mendis. His argument 1s however, not unsupported by

the facts borne out by the record.

[44] It 1s seen from the observations made by the learned District Judge on
09.09.1999 that the Plantiff’s lot could be given from the western portion
of the land and the road access to the Plaintiff’s lot could also be given
along the southern boundary in equal extent to the public road to the LFast.
The learned District Judge had further observed that buildings 27 and 28
in lot “]” would not be affected by the allocation of a road on the southern

boundary of the corpus. The said observations are as follows:

X EEHEDITBO B E» 988 eemies 688 DEEO GFexe 9668 LeIPIDo
gecmonsy o0 evemnd 80 o8 &io. & gk 0 Eoff o868 £
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&EBE Fodt 9te® Die@HO EEeE Do o0 @I SEEF G eIds
EE0 & & oo OB e 6O DOE ) o> 27, 28 emitlmeée Sl
R EPest ce.
[45] A perusal of Mr. A. Weerasinghe’s Plan No. 150A further reveals that
even after having given a 10 feet wide road within lot “K”, none of the
buildings referred to in the Preliminary Plan No. 150 marked “X” or Plan
No. 150A would be affected by the widening of the road along the

southern boundary of the corpus.

[46] The reduction of the road marked “N” by Mr. C. Mendis in Plan No.
2027 marked “Y” has however, resulted m increasing the extent of the lots
allotted to the 3" Defendant, 5" Defendant, 6" Defendant and the 7"
Defendants, in comparision with Mr. A. Weerasinghe’s Plan No. 150A by
0.4, 0.5, 0.2 and 0.2 perches respectively, while the width of the road

marked “N” had been drastically reduced from 10 feet to 3 feet.

[47] On the other hand, Mr. C. Mendis himself had observed in his Report
marked “Y2” that the 7" Defendant who was given lot “]” by both
Surveyors had illegally extended her parapet wall from the eastern and
western boundaries of her lot up to the sea shore while the scheme inquiry
was pending. The observations of Mr. Mendis at page 387 of the record

are as lollows:

Bodd B8eo8 ocf do V & 7 O FI5iba 85 iemn&o e
QeFMHC EBEEe idds 680 BIEGE EDENR ED0 &#ie). 9B GEDS
FOT 9EDOE Bodt tiwEitio®f @S o0 oEs tioeie® Efece
DOOE c®® el OEDOE tILEDEERE ITDEB 6DIDOD @F.
[48] The record further indicates that the District Court by order dated
01.05.2001 had 1ssued an injunction against the 7* Defendant restraining

her from making any constructions within the corpus while the Plamuft

LTA-0272/2003 D.C. Galle P/10953



had also been prevented from making constructions within the corpus of

the action.(Vide- order at page 203 of the record).

[49] It 1s absolutely clear that there is no merit in the submission that the
road marked “N” cannot be further widened to provide a proper roadway
to lot “K” when there were no permanent constructions whatsoever, in the
corpus beyond buildings referred to in Plan No. 150A or Plan No. 2207. It
1s further seen that none of the buildings referred to in both Plans will be
aftected by widening the road marked “N” for the purpose of providing a

proper road to lot “K”.

[50] It 1s not in dispute that the road to the EFast of the corpus is a public
road and the learned District Judge who inspected the land on 09.09.1999
had clearly observed that it 1s appropriate for the Plaintift to be given a
road along the southern boundary in equal extent to the public road on the

ILast (Vide- notes dated 09.09.1999).

[51] T am of the opinion that it is not just and reasonable under such
circumstances, to provide the Plaintift with a 3 feet wide footpath to reach
ker lot “K” which 1s threatended by sea erosion due to its location closer to
the sea shore when none of the buildings referred to in Plan No. 150A
marked “Z” or Plan No. 2207 marked “Y” would be affected by the
widening of the road marked “N” along the southern boundary of the

corpus.

[52] It 1s well settled that appellate court would not be justified in
mterfering with the doman of the fact-findings authority of the Trial Judge
unless the same 1s found to be unreasonable or perverse. In H.B. Gandhi,
Excise and Taxation Olficer-cum-Assessing Authority v. Gopi Nath, 1992

Supp (2) SCC 312 it was held:
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“It is, no doubt, true that if a findmng of fact s arrived at by 1gnoring
or excluding relevant material or by taking mto consideration
wmrelevant material or if the finding so outrageously defies logic as to
sufler from the vice of mrrationality incurring the blame of being
perverse, then, the finding is rendered mfirm mn flaw.”

[53 In Smit. Rubi Sood And Another v. Major (Retd.) Vijay Kumar Sud &
decided on 28 May, 2015, the High Court of the Himachal Pradesh i
described the nature of unreasonableness and perversity in the following
manner:-

"25..... A linding of fact recorded by the learned Courts below can
only be said to be perverse, which has been arrived at without
consideration of material evidence or such finding is based on no
evidence or misreading of evidence or Is grossly erroncous that, if
allowed to stand, it would result in miscarriage of justice, 1s open (o
correction, because it is not treated as a finding according to law.

20- 1t was held that If a finding of fact 1s arrived at by ignoring or
excluding relevant material or by taking mto consideration irrelevant
material or even the finding so outrageously defies logic as to sufler
from the vice of irrationality incurring the blame of being perverse,
then the finding is rendered mfirm m the eye of the law.

27, If the findigs of the Court are based on no evidence or
evidence, which 1s thoroughly unreliable or evidence that suflers
from vice of procedural rregularity or the findings are such that no
reasonable persons would have arrived at those findings, then the
findmgs may be said to be perverse.

28, Further if the findings are either ipse dixit of the Court or based
on comjectures and surmises, the judgment suffers from the
additional mfirmity of non applicaton of mind and thus, stands
vitiated. "

[54] T agree that the learned Additional District Judge was justihed m
holding that the Defendants who occupy the buildings which are adjacent
to each other should be provided with the road marked “N” to enter the

public road from the rear portion of their lots as depicted in Plan No.

LTA-0272/2003 D.C. Galle P/10953




2207. However, I am of the opinion that his finding that the Plaintiff must
also be given the same 3 feet wide footpath marked “N” as suggested in
Plan No. 2207 marked “Y” 1s wrong, unacceptable, unreasonable and
against the weight of evidence and thus, that part of the order would be

amenable to judicial scrutiny.

[55] Having regard to all the special circumstances enumerated above,
including the extent of the land which is comparatively small n extent (48
perches), it is just and reasonable to expand the road marked “N” in Plan
No. 2207 marked “Y” and make it a 7 feet wide road to be used in
common from the entry point of the public road on the East of the corpus
upto the entry point of lot “K” as depicted in Plan No. 2207 marked “Y” to

enable the Plaintiff to reach the public road to the Fast from lot “K”.

[56] T am of the view that the remaining part of the road marked “N” from
the entry point of lot “K” upoto lot “A” depicted in Plan No. 2207 marked
“Y” shall remain unchanged as a 3 feet wide road to enable the other
parties to use of the said 3 feet road after connecting with the said 7 feet

wide road from entry point of lot “K” to reach the public road to the LFast.
Validity of the Petition filed by the Plaintiff

[57] Before 1 part with this order, I wish to deal with the submission made
by Mr. Sahabandu that there is no question of law or fact that has been
raised by the Plaiintff in the Petition dated 23.07.2003 and the only relief
prayed for by the Plainuff was the stay order and therefore there 1s no valid
appeal before Court. The contention of Mr. Sahabandu was that the basic
of attack on the order in question cannot be seen from the Petiton and
therefore, the Petition shall be dismissed i limune. A perusal of the
Petiion of Appeal dated 25.07.2003 reveals that the Plaintiff in her

Petition had prayed for the following reliefs:
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1. 1ssue notice on the Respondents;
2. grant leave to appeal;
3. set aside the order dated 11.07.2003;

4. accept and confirm the scheme of partiion contamed m Plan [50A

drawn by W.Weerasinghe, lLicensed Surveyor and Court

Commussioner dated 23.07.1998;

5. reject the scheme of partition contained m Plan 2027 drawn by M.C.
Mendis, Licensed Surveyor dated 19.05.2001;

6. 1ssue a stay order directing the learned Dustrict Judge not to
implement the partititon of the land in D.C. Galle P10953 ull the

final determination of this application; and
7. tor costs.

[58] The Plamtifl m paragraphs 5 of the Petiion has stated that in Plan No.
2027 marked “B”, road access has been given to the sea shore as the sea
shore 1s the common boundary to all the allotments whereas in Plan No.
150A marked “A”, one common road access 1s given to all allotments from
the main Galle-Matara Road to the sea shore to save land as far as possible

as the corpus 1s comparatively small in extent.

[59] Section 758 of the Civil Procedure Code sets out the contents of a

petition of appeal and provides in sub-paragraph (e) as follows:

“(e). a plain and concise statement of the grounds of objection to
the judgment, decree or order appealed against such

statement to be set forth in duly numbered paragraphs”.

[60] It seems to me that there is no specific paragraph which has dealt with
the main attack on the order except the above-mentioned paragraph 5 and

the relief by which the Plaintiff 1s seeking to set aside the order in question,
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reject the scheme of partition contained in Plan No. 2027 and accept the
scheme of partition contained in Plan No. 150A. It appears that there 1s an
omission or defect on the part of the Plaintiff in complying with section

758(1) (e) of the Civil Procedure Code.

[61] The question now is whether such omission or defect on the part of
the Palintff in complying with section sub-section (1) of section 758 has
materially prejudiced the Respondents before Court. Section 759 (1) of the
Civil Procedure Code provides that if the petiion of appeal is not drawn
up in the manner set out i section 758 of the Civil Procedure Code, it
may be rejected or be returned to the appellant for the purpose of being
amended within a time to be fixed by the court or amended then and
there. However, section 759(2) of the Civil Procedure Code reads as
follows:
“In the case ol any mistake, omission or defect on the part of any
appellant in complying with the provisions of the foregoing sections,
the Court of Appeal may, if it should be of opmion that the
respondent has not been materially prejudiced, grant relief on such
terms as it may deed just’.
[62] Section 759(2) gives the Court of Appeal the discretion to grant relief
in the case of a mistake, omission or defect in complying with the
provisions of the foregoing sections which include both section 754, which
deals with appeals from a judgment or a decree of an original court and
section 756 which deals with applications for leave to appeal
(7hilagaratnam v. Ldirisinghe 1982 (1) Sri LR 56). Thus, section 759(2)
only enables relief to be given in the case of any mistake, omission or
defect on the part of any appellant in complying with the provisions of the
foregoing sections (section 754 relating to appeals and 756 relating to leave

to appeal).
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[63] Reliefs under section 759(2) can be granted when the lollowing two

mandatory elements are satished:

I. Any mistake, omission or defect has occurred on the part of any
appellant in complying with the provisions of the foregoing sections;
and

2. The respondent has not been materially prejudiced by the said

mistake, omission or defect.

[64] Thus, it 15 actually for the Court to hnd out whether any mistake,
omission or defect that had occurred in complying with the foregoing
provisions of the Civil Procedure Code and then, find out whether it has
materially prejudiced the Respondents in the case. As the power of the
Court of Appeal to grant relief under section 759(2) of the Civil Procedure
Code 1s wide and discretionary, relief may be granted even if no excuse tor
non-compliance 1s forthcoming provided however, that the Court of
Appeal 1s of the opinion that the Respondent has not been materially
prejudiced (Nanayakkara v Wanakulasooriva (1993) 2 Sri LR. 289).

|65] In the case of Jayasekera v. Lakmini (2010) 1 Sri LR 41, Ekanayake J.
held that:

“I the 1ssue at hand falls within the purview of a mistake, omission or

defect on the part of the Appellant in complying with the provisions of

section 745, and if the Court of Appeal is of the opimion that the
Respondent has not been matenially prejudiced, it 1s empowered to
grant refief to the appellant on such terms as it decmed just...

[66] This appeal was filed in 2003 and the case 1s pending in the Court of
Appeal for the last 17 years. The Respondents had not ivited this Court
at the mnitial stage of this appeal to dismiss this appeal on the ground that
the Plamtiff had failed to comply with sub-section (1) of section 758 of the

Cwvil Procedure Code and that the Respondents had been materially
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prejudiced by such faillure. No submission was made at the hearing or
argument that the Respondents had been materially prejudiced by the
failure of the Plamuff to comply with sub-section (1) of section 758 of the

Civil Procedure Code.

[67] Tt 1s crystal clear that the Respondents have not shown that they had
been materially prejudiced by the said omission or defect in the Petition in
not complying with sub-section (1) of section 758 of the Civil Procedure
Code. This Court called for the original case recorsd from the District
Court, heard both Counsel, perused the original case record and found
that the part of the order of the learned Additional District Judge as
regards the faillure to provide a proper roadway to the Plainaff is
unacceptable, unreasonable and against the weight of the evidence and
hence, the Plaintiff is entitled to a part of the relief sought by her in her

Petition subject however, to specific directions.

|68] Having considered the special circumstances and in the absence of any
material that the Respondents had been materially prejudiced by such
ommission or defect in the Petition, I am of the view that the present

appeal falls within the scope of section 759(2) of the Civil Procedure Code.

[69] For those reaons, the question of law formulated on 12.06.2020 1s

answered as follows:

l. The order of the learned Additional District Judge of Galle in
accepting the part of the scheme of partition suggested by Mr. C.
Mendis as contained in Plan No. 2027 marked “Y” as regards the
adjustment of the 11" Defendant’s lot “B”, shifting the Plaintiff’s lot
“K” to the West of the corpus and giving a 3 feet wide road marked

“N” to be used by the parties who occupy buildings adjacent to each
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other to reach the public road to the LFast is in conformity with the

amended interlocutory decree and 1s just and reasonable;

2. 'T'he other part of the order of the learned Additional District Judge
in providing only 3 feet wide road to the Plamuffs lot “K’ as
depicted i Plan No. 2027 marked “Y” made by Mr. C. Mendis is
unacceptable, unreasonable and 1s against the weight of the evidence

and that part of the order 1s amenable for judicial scrunity.
Conclusion

[70] For those reasons, the learned District Judge of Galle 1s directed to
refer the Commissioner’s Plan No. 150A marked “Z” to the
Commussioner to modify his Plan No. 150A subject to the the following
directions and prepare the scheme of partiton for the purpose of entering

the final decree accordingly.

1. Lot “B” given to the 11" Defendant shall be confined to 1.4 perches

and shall be adjusted as depcited in Plan No. 2207 marked “Y”;

2. The Plaintff’s lot “K” in extent of 7 perches shall be adjusted by
shifting 1t to the western part of the land as a separate lot as depicted
in Plan No. 2207 marked “Y” made by Mr. C. Mendis, Licensed

Surveyor;

3. The road marked “N” in Plan No. 2207 made by Mr. C. Mendis,
Licensed Surveyor shall be widened by making it a 7 feet wide road
from the entry pomt of the public road to the Fast of the corpus
upto the entry point of the adjusted lot “K” to be used by all the
parties as a common road to reach the public road to the Last. The
extent of the lots “I”, “G”, “H” and “J” shall be adjusted

proportionately for the purpose of widening the said road marked
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“N” m Plan No. 2027 marked “Y” to be a 7 feet wide road as

aforesaid;

4. The remaining part of the road marked “N” from the entry point of
the adjusted lot “K” to the entry point of lot “A” in Plan No. 2207
marked “Y shall remain unchanged as a 3 feet wide roadway as
depicted in Plan No. 2207 marked “Y” to enable the other parties to
use the said 3 feet wide roadway to reach the public road to the LFast

by connecting with the 7 feet wide road as directed n this order.

[71] The order of the learned Additional District Judge of Galle dated
11.07.2003 in part which is inconsistent with this order is set aside. Subject
the above mentioned directions, the appeal 1s partly allowed. The parties

shall bear their own costs.

[72] The Registrar is directed to forward the original case record together

with a copy of this order to the District Judge of Galle.

JUDGE OF THE COURT OF APPEAL

Shiran Gooneratne J.

I agree.

JUDGE OF THE COURT OF APPEAL
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ANNEXTURE “A”-Plan No. 150A  marked “Z
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