IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST REPUBLIC

OF SRI LANKA

Court of Appeal Case No:
CA/RII/323/2013

D.C. Kegalle Case No

14830/P

In the matter of an application for
Restitutio-in-Integrum and Revision
under Article 138 of the Constitution
of the Democratic Socialist Republic
of Sri Lanka.

41A. Liyana Mudiyanselage
Sukhitha Sandamalee
Algama,
Medagama.
Substituted 41st A
Defendant-Petitioner

-Vs-

01A. Weerakkody Achchilage Ukku
Singho
All of Algama, Medagama.
And 02 Others
Plaintiff- Respondents

1A. Weerakkody Achchilage
Prematilake
Algama, Medagama.

46B. Weerakkody Achchilage Ganga
Lalani Weerrakkody
Algama,
Medagama.
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And Others
Defendants-Respondents-Respondents

Before: Hon. D.N. Samarakoon, J.

Counsel: Mohan Walpita with C.C.P. Balasuriya for the 41(A) Substituted
Defendant-Petitioner.

Dr. Sunil F.A. Cooray with Sudarshani Cooray and Nadeesha
Fernando for the 46t Defendant-Respondent.

Argued on: 16.01.2024
For 41(a) substituted defendant petitioner learned counsel
adopted submissions made by previous learned counsel

Parakrama Agalawatte on 04.08.2021.

Learned counsel for 46(b) defendant respondent made
submissions.

Since submissions on 04.08.2021 were before myself and another
judge, both learned counsel consented to go on with the rest of

the argument before me as Single Judge.

Written submission tendered on:

13.02.2024 by the 46B Defendant-
Respondent.

Decided on: 10.05.2024
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D. N. Samarakoon J.,

This application for Restitutio in Integrum and or Revision stems from a partition
action that was instituted somewhere in time! prior to 31.07.1962 when the

preliminary plan No. 2495 was prepared.
Even this RII application was instituted on 14.10.2013.
It came to me on 10.02.2021.

The original case record, which was called from the District Court of Kegalle

came to this Court on 06.05.2022.

Senior counsel for the 41(A) defendant petitioner, Mr. Parakrama Agalawatte had
informed the Chief Justice by 17.11.2022, that he will no longer be practicing
due to ill health.

There were final dates fixed for argument.

Even during the last few days of the year 2023, prior to the period known as the
court vacation, on 11.12.2023 when I sat with Justice Iddawala the learned
counsel for the 46 A defendant respondent was held up in the Supreme Court.
But some of the dates given prior to that were obtained by the counsel who

succeeded Mr. Agalawatte.
The stance of the 41st A petitioner is that,

(i) The lands in question are contiguous lands of Tennapitahena,
Nagodayahena and Dingirigewatte of 5 Amunams paddy sowing

(i) It appears, that, as per the preliminary plan No. 3394 dated 31.07.1962
it was 41A.1R.29P., in extent (page 327)

(iiij There was an agreement between the parties that the corpus is Lots 01
to 09 and 11 to 13

(iv) Judgment is dated 25.11.1983 (page 173)

1 Somewhere in Time: https://www.youtube.com/watch?v=HnFfGSpuX0o
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(v)
(vi)
(vii)
(viii)
(ix)
(%)

(xi)

(xii)

(xiti)

(xiv)

(xv)

(xvi)

(xvii)

Interlocutory Decree (page 176)
41st defendant — 1/12t of lots 7,8,9 and 1/18t of lots 11 to 13
46th defendant — 1/20th of lots 7,8,9
First A/I/D — 41st defendant — 828/14,400 of the entire corpus
46th defendant — 720/ 14,400 of the entire corpus

Commission to Mr. Wijeratne L.S., returned unexecuted — on the basis
that I/D [Interlocutory Decree] erroneous
Second A/I/D — 41st defendant - 171,583/3,978,000

46th defendant - 189,442/3,798,000
Commission to Mr. A. C. P. Gunasena L. S., - Plan No. 2321/25.07.2011
(pages 319 to 321)
41st defendant filed objections praying for its rejection
An alternative scheme was presented — Plan No. Ke/2012/02 dated
07.01.2003 (pages 323 to 3295)
Order dated 17.05.2013 — 41st defendants objections were rejected and
Plan No. 2321 was confirmed (page 289)
Leave to Appeal to CAHC Kegalla — based on Second A/I/D
The application was withdrawn

Present application was filed

The 46B defendant refer to the following orders, etc.,

(A) Order — 17.04.2011 - A journal entry (page 135)
(B)Order — 17.05.2013 - (Scheme inquiry order) (page 289)
(C)A/I/D [Amended Interlocutory Decree| — (page 301).

Apart from legal and technical objections 46B defendant says, that, the 41st

defendant gets undivided 171.583 perches of the corpus.

The scheme inquiry order

It says

a|C. A.

Samar

among other things, that,
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“c@®® HEED 621083883k D F.8.8. eneids @z KO
28288 OB GE 2oz 444 /8 eSen 335 AE BB 8BRS 43S S
B, 23230 a1 B33 dS21%6 S S DS @) O 656D 51D
O BIBIE B8E2I0E 83066INBGS WS , 9B HBGD “B” eb&n 2B
B86® 6riErn W3 82med WS . DO 82 BzBs SO 6388 “C”
eben D8 BB B8 Je6IN502 ©20@15 ¥ Dcs IS WS B3
DOe BE®HAS.” [Page 291 lines 11 to 15]

“c@®® JOBEOE 41 BB 656D 231238 ERISS 23123828058 HSed
HEE® RO BEBGL 628 HO @D 235 638 B 6@ 8enIeBw e
38080 88m Kdese, “B” eden 621023883086 @ mDE BB
653920 2S@6E 41 IBBGO BRI & #B RDE o2 7 O PEDS DB
e 8BEwAB. F a1md 8eBEO @OiBedE DE BB
62082328830 8050665 BRS @B DIEE BS 238 625 G B IS,

#erg 6DIEICE RYHO HBIWS 8OO 538820 208 2.” [Page 293
lines 07 to 13].

“2D2312) 2mDE BB6O 6581 WSO®E 3:8%NdDGZ B DB 83
2p2320EIBNODBZ EANEDB; 6dBE EXIWE GHGS. DS IBOL BB
62550 30018 DXBIeB MO O BBIE 862 HRED BB OB 388
60588 BEDD BBOD H X3RS 212.” [Page 294 lines 11 to 14].

Under (C) above, in A/I/D it is stated, among other things, that,

“@O® MRNDD 2ergd 988355 S B 2806®wIRD) ABCL BB
361566 621088 OF e BDEE e FBRD B DOOBS D e20ed
G &% ¥BIess 37,98,000 BB5 HYBS 3 & ¢ 621088 DR DWBD
3798453 63230 NeHS BDECOE 6383 5 6HB2S 46 () IBIB%IBS
D23 21050 HS 221028 D2 189900/37,98,000 620208353 458/37,98,000

62208328 &8 WS CDI BB 2@ 3¢ OB e 6nRxB3 F 81D
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INOB) 83066IRB) &BYC1 353 8625652 88283 98Be3n3 285 EResDBS
D3 46 9% ) IBBHSO BS O emdes 1,89,442/37,98,000 6380

ANEBS s (§7) DDOBS BewsInc dE826% 285 G 6H&BH3 ,....” [Page 303
lines 10 to 18].

The 41st A defendant petitioner has not shown a compelling reason to dispute

the order dated 17.05.2013 or the Amended Interlocutory Decree.

The application of the 41st A defendant petitioner is dismissed with costs.

Judge of the Court of Appeal
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