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depicted in Mr. Aluvihare's Final p,utition Plan No. :1:)89 (V J) is 

substantially the same land which is depicted in Survey Plan No. 1346 

made by him for the purpose of this Case. 

la61 The learned Counsel for the Plaintills, however, submitted that the 

extent of the I,md depicted in the schedule to the Plaint in D.C Kegalle 

\\utition Case No. :1:)89/1' called "Dclgah<llTIulahena" was 12 lahas which 

is 120 perches whereas the land depicted in Plan No. 3589/P is 4 acres 2 

roods and 8 perches and therefore, a larger land in extent of 4 acres and 2 

roods and I(j had been surveyed in Plan No.1 :i4() (V2). He submitted that 

the boundaries described in the schedule to the Plaint tiled in D.C. Keg-d.lle 

Partition Case are totally different !i'om the land described in the schedule 

to the present case and the boundaries depicted in Plan No. :1589 (V I). 

1:171 The present Defendant who was the Plaintiff in D.C. Case No. 

18036/ P Case had set out pedigree Ille Plaint (P I 3(a) and paragraph 2 of 

the said Plaint and the schedule to the said Plaint refer to a land called 

"Delgahamulahena" in extent of 12 lahas of paddy sowing on the basis of 

Ille oldest Title Deed No. 1:180 dated 14.04.1871. The Plaintiffs now seek 

to challenge dIe Final Partition Decree in this case on the basis of a mere 

discrepancy in the ancient sowing extent stated in the said Plaint <lIl(1 extent 

depicted III Plan No. :1.'i89 according to the English system 

of measurement. 

1:181 As submitted by the learned Counsel foe the Defendant, the schedule 

to the Plaint filed in the present case also reiers to a land in extent of I 

Amunam of paddy sowing, which the learned Counsel for the Deiendant 

submitted was equivalent to only two and half areas. He af/.,'Ued that if the 

identity of the extent is decided on Ille basis of' sowing extent only, tJle 

Pla.intills' action filils on Illat score alone as the land depicted in Pla.n No. 

1:146 (P J) is in extent 4 acres 2 roods and 16 perches. 
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1391 It is my opinion that the extent given in oldest title deeds in paddy 

sowing under ancient land measuring methods may not be 100% accurate 

as the extent of land required to sow paddy or kurakkan vary due to several 

l~lctors. As observed by Weerasuriya.J. in Ratnayke v. Kumanhamy 2002 

(I) Sri LR 65 quoting li·OITI Ceylon Law Recorder, Vol. XXII, page XLVI: 

"171e system of'I;U1d measure computed accorrhilg to dIe extent of' 
1;U1d reqUlirxl to sow with paddy or kurakkcul vary due to dIe 
lilteracUon of'several li/etors. The cunount of'seed reqUli-ed could 
vcuy accolr:ililg to dIe valYlilg degl-ees ol"dJe SOil, dIe size and quahty 
of' dIe gralil, iUld the peculi;u· qualities of' dIe so wei: In the 
Clir:umstculces, it is dillicult to con-elate sowlilg extent accurately by 
reiel-ence to sUlhlce ;u-eas. ': 

1401 Even if it is assumed that there is a discrepancy in the extent of the 

land described in Ule schedule to the Plaint and the land surveyed as 

submitted by the learned Counsel for Ule Plaintitls, the identity of a land 

sought to be partitioned is not detenTIined purely on the discrepancy in 

extent of the land surveyed with the land described in the schedule to the 

Plaint, but by the boundaries of the land surveyed in the preliminary plan. 

It is settled law that where in a deed, Ule portion of land conveyed is 

cleanly described and can be precisely ascertained, a mere inconsistency as 

to the extent Ulereof will not affect the question of identity of the corpus of 

the action (Vide- G,'abriel Pel-era v. Agnes Pel-era 43 CLW 82 and Yapa v. 

DissiU1ayakeSedcuc/19W) 1 Sri L. R. 361). 

141 1 To identil)1 Ule premises in dispute in an action involving ownership of 

land, whether it is a partition action or rei vinclicatio action, the Coult must 

eX,UTIme and take into consideration Ule boundaries described in Ule 

schedule to Ule Plaint ,md depicted in the prelimimul' plan and Ulen, 

examine whether Ule boundaries of the corpus of the action tally \o\~Ul the 

boul1(J;u·ies described in the said preliminary plan. 
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1421 The boundaries described in the schedule to the Amended Plaint filed 

by the Plaintills in the present case, the Plaintitls' Deed marked P3 and the 

schedule to the Plaint filed in D.C. Kegalle Case No. 1:)759 (P6) are as 

follows: 

North 

East 

West 

South 

Ditch of the Epalawa Tea Estate 

Ditch of the Epalawa Tea Estate 

Dikhena Periya and Geratemullehena 

Geratemullehena Ima 

1431 The boundaries of the land described in Plan No. 134(j and Plan No. 

1 34(j/ A (V2) are as follows: 

North 

East 

West 

South 

Ditch of Epalawa Estate 

Ditch of Epalawa Estate 

Geratemullehena and Dikhenil Periya 

(according to the PlaintiflS) 

Moragahamulahena (according to the 

Defendant) 

Ceratemullehena (according to the 

Plaintills) 

Bulugahakadahena (according to the 

Delendant) 

1441 The l;lIld partitioned in D.C. Kegalle Case No. 180~~(j/P called 

"Delgahamulahena" had been described in the schedule to the Plaint filed 

in the said Case (P f :-la) and the boundaries of the land called 

"Delgahamulahena" arc as follows: 

North 

East 

West 

South 
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Agala -

Galenda 

Kurumeeroyahena 
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1451 The boundaries of the land called "Delgahamulahena" described by 

Mr. Aluvihare in the Final Partition Plan No. 3589 (VI) are as follows: 

Nordl 

East 

Ag-dla and Epalawa Estate 

Epalawa Estate 

West Galenda and Morag-dhahena 

SOUdl Galenda and Bulug-mamankadahena 

1461 It is remarkable that the northern boundary of rlle I,Uld described in 

the schedule to the Amended Plaint filed in dle present case and the 

schedule to rlle Plaint tiled in D.C. Kegalle Case No. 18036 is the Ditch or 

Epalawa Estate. The nOrdlerIl boundary of the land depicted in all dlree 

Plans is clearly Epalawa Estate or AGala of Epalawa Estate and hence, dle 

northern boundary of the land depicted in all rllree Plans is Ule same 

nordlern boundary described in dle schedule to rlle Amended Plaint, the 

Plaint filed by the Defendant in D.C. Keg-dlle Case No. 18036 and the 

Partition Plan No. 3589 made by Mr. Aluvihare. 

1471 The ea~tern boundary or rlle land described in the schedule to the 

Amened Plaint filed in the present case and the Plaint filed in the Partition 

Case is dle Ditch of Epalawa Estate. The eastern bOUJ1(!<uy or dle land 

depicted in all dlree Plans mill-ked PI, V2 and V 1 is tlle same Ditch of 

Epalawa Estate. Accordingly, dle eastern bouncl;uy of dle land described in 

rlle schedule to dle Amened Plaint tiled in dle present case and rlle Plaint 

filed in the Partition Case No. 18036 is the same eastern boundillY 

depicted in Mr. Aluvihare's Pl,Ul No. 3589. 

1481 The western boundalY of dle land described in rlle schedule to the 

Amened Plaint filed in rlle present case is Geratemullehena and Dikhena 

Periya and the Defendant has described the western boundary in the 

schedule to Ule Plaint filed in the Partition Case as Galenda. The western 
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boundary is depicted in the Preliminary Plan (P 14) and the Final Plan (V I) 

in D.C. Kegalle Case No. 180:16 as Galenda/Ganweta and Moragahahena. 

1491 The Defendant has identified the western boundary before Mr. Cader 

as Moragahamulahena. A careful perusal of Mr. Cader's PI,Ul No. I aM) 

(PI) and 1 :~46A (V2), Mr. Aluvihare's Preliminary Plan No. aa24 (PI4) 

and Mr. Aluvihare's Final Plan No. :~aW) (V I) reveals that the western 

boundary of the corpus is separated from Galenda. The Preliminary Phll1 

marked P 14 produced by the Plaintills at the trial clearly conlirms that the 

land called "Delgah,UllUlahena" is separated on the west Ii-om Galwetiya 

(Annexure "D"). 

1501 It is manilest that irrespective of the fact that the western boundary is 

described by the Plaintitb and the Dclendant in dillerent names, the 

corpus of the action is clearly separated on the west from Galwetiya. In t.he 

circumstances, it is my opinion that the western bOUJ1(!<uy of the corpus 

described in the schedule to the Amended Plaint, the Plaint liled in the 

Partition Case No. ISCl:l(j is substantially the same western boundary of the 

land depicted in Plan No. I a46, (p I) I :146A (V2), PrcliminalY Plan No. 

a:~24 (p 14) and the Final Plan No. :·\:-lW) (V I). 

1511 The southern boundary of the land described in the schedule to the 

Amended Plaint is "Geratemullehena" and the southern boundary of the 

land described in the schedule to the Plaint liled in the Partition Case 

(P I aa) is "KurumeeriY'lhena". The Defendant has stated in evidence that 

it was described in the Plaint according to the old Title Deeds of the 

Defendant. The Plaint filed in the Partition Clse marked P I a (a) shows 

that the oldest Title Deed set out in the Deleml,mt's Pedi/-"Tee was Deed 

No. 4:180 dated 14.04.1871. The Preliminary Plan marked PI4 had been 

prepared in 196(j and the southern boundary of "Delgahamulahena" is 
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described in the Preliminary Plan made in 1966 (P 14) and the Final Plan 

made in 1968 (V i) as Galenda and Bulugahakadahena. 

1521 It seems that Galenda is clearly shown on the southern boundary of 

the corpus or the action depicted in Plan No. 1346 (Pi) and dle same 

soudlern boundary is depicted in Plan No. 1346A (V2), Prelimimu'y Plan 

(PI4) and the Final Plan No. 3589 (Vi). Mr. Cader has clearly identilied 

the said Galenda and Galwetiya on his Plan No. 1346 (Pi) and shown the 

curved shaped Galwetiya marked in red on dle southern boundary of the 

corpus in Plan No. 1346A, which is consistent widl dle Galenda shown in 

the Preliminary Plan No. 3324 (PI4) and dle Final Plan No. 3589 (Vi). 

1531 In these circumstances, it is reasonable to assume that with the advent 

of time dle name of the land which described dle soudlern boundary as 

"Kurumeeriyallena" in dle old tide Deed made in 1871 would have been 

non-exist with the passage of time iUld a new name would have been 

inserted in place of dle old name on the southern boundary. However, dle 

Galenda which remained unchanged as a vital identilication mark separates 

the corpus of dle action from the land on the SOUdl as is shown by Mr. 

Cader and Mr. Alivihare in their respective Plans. 

1541 Accordingly, I am of dle view that irrespective of dle lact that the 

southern boundary of the land described in dle schedule to the Plaint liled 

in the Partition Case is "Kurumeeroyahena" according to the old Title 

Deeds of tlle Defendant, the southern boundary of dle corpus is physically 

Galenda as depicted in all four Plans. 

1551 The learned Counsel for the Defendant submitted, however, that the 

le;u'ned Additional DistrictJudge has totally disreg-arded the superimposed 

Plan (V2) and Report (V3) and the evidence given by Mr. T.N. Cader and 

rejected the superimposition solely on the basis of his evidence given in re­

examination dlat he cannot now remember who produced the Plan ror 
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superimposition, which Plan was used and he cannot remember the 

criteria applied for the superimposion. The relevant parts of his evidence 

at page 73 of the brief is as follows: 

g : - ®l:5lcl®c:D@(l)ei5 g~®:J Q)@) 1'j!)@650®:JCl oo®o @fiJf,® eu~ S@6 
0)500 Q)©)e. 15c:J©) ? 

C : - OOI:5l® S@61:i5 @) ©(l) eu~ . ®® ©(l) 1'j!)@6JO®:JCl OO®O 0)500 
OO®O 63@ 8~G:l)ei51ll eJQ)1:i5 elcl eu~. 

g : - Elcl63@Clei5 ®l:5lcl1llCl) g~eu Q)OO@Q))O S@6 1'j!)@6JO®:JCl Q)©)e. 
15c:J©) ? 

C : - S@@6 @Q))SCl1:i5 eucl:5lC. @®)Q)1:i5 O)ElElEl Q)@)e. 15c:J©) ooei5eucl 
fiJcl:5lc.I'j!)@6JO®:JCl 00®1:i5 Q)(Q) l500eu ~t:ilcl eucl:5lC. @®® S@6 
1'j!)@65e:J®:JCl OO®O @@)Q)1:i5 I:5l)El1ll) Q)@~ I5Clei5eu ®O fiJcl:5lC. ~ceuO 

eucl:5lC. el(l)Ccl1ll6Q)6celei5 El8ei5 @@)eu S@61:i5 f,ei5euJ~ l5c:J©cl ®® 
~ei5@ei5 eucl:5lC. 

l.'itil The learned Additional District Judge has, however, r~jected the Plan 

No. 1:-l4G/A on the sole basis of Mr. Cader's inacapacity to explain or 

remember in re-examination the criteria used for the superimposition ilS 

the said Plan was not with him at the time he gave evidence in Court nearly 

8 years alter the said Plan No. lB4(i/A was submitted to Court. The 

lindings of the learned Additional District.Judge in her judgment at page 

184 of the brief are as follows: 

Elcl6300c o~eu1:i5 f,ei5Ql fiJel t5'lOO ®53ei5@Q6c ®1:5l1llJ ~eOOei5Cl. eu~cl eJ® 
o©e= Q)®1:i5 e. I5ClJ 1ll®ei5 @eu~ei5euJ fiJelcl tpOOJS1ll ~ ®53~ 
®i:5l1llJ e:JJElElEJ Q)@ ~G:lJei51ll l58eJ1:i5 @@ qElclaJ®eJl! ®§l ©(l) ®eilJ®c63 fiJeJcl 
t:lJ1:i515 C!!(;®ei5 Stj@(l)eu ffi~ Q)J~6 ®53eOO~56c ®1:5l1llJ 1:5l6ej g~®:J el©O 
Stjq)6e @~®ei5 Oe. 01 el(5;l@OO ©t:il~ 00 ffi@fiJeu l'j!oQ). 1346 ~6®:J ele©eel@® 
@0ei5e:lJ ffi@fiJeu '&liD® El. 01 el(5;l@Clei5 ©t:il~ Q)6 ffi@fiJeu @o.l'j!(9eJl:5l)@C) 
®53ei5@06c ®1:5l1ll)@cs3 3589 ~6®:J ele©eel@® @0ei5e:lJ ~ 63@fiJeu fiJel S(;l@(l)eu 
ffi@1V. @Q)@e:l @el1llcl Q)J~6 ®53ei5@~J6e ®1:5l1ll) l'j!G:loo®:J@cl f,ei5 eJ)1:i5~ el1Qei5 
00 aclq) Clei5@ei5 ®§l El8ei5 Q)6eu ©~ 1'j!G:l~cilJoeuCl elJ6ClQ) 1'j!G:l~cilJOeuCl1:i5 ~ 

Clei5eu eJ@1Vei5G:lel 158f, e:JJ1:i5I5Cl1:i5 '&l~ocl EJ eueffi fiJelS. 

1.'i71 It is settled law that the Court of Appeal will not lightly disturb the 

findings of lilCts, especially with regard to the credibility 01' witnesses unless 

the lindings are highly unreasonable or perverse. In Fraad v. Brown & 

CompcUly Ltd 20 NLH 282, the Privy Council stated thus: 
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"It is rare that a deci5ion oFa judge so expreS5~ so expliCl~ upon a 
pOliJt of filct purely, is over mled by a COUlt of Appeal, because 

Courts of Appeal recognize dIe pliceless advantage which ajudge of 

first Instance has IiI matteH oFdlat bi](i, as contrasted with any Judge 
of dIe COUlt of Appeal, who CiUl only leal71 fivm paper or fiVln 

nandt/ve of dlOse who were present It i5 velY raJe, IiI questiom of 

veldClty, so direct and so 5peC1/ic as dlese, a COUlt oFAppeal wIll 

ovelTule aJudge oflirst lilstance. " 

1581 In Alwl~' v. Piyasena Femando 1993 (I) Sri LR 119 at 122, His 

Lordship the Chief Justice G.P.S. de Silva observed that "it is well 

established that the finding of primary facts by the trial judge who hears 

and sees witnesses are not to be lightly disturbed on appeaL". In 

Gunewardene v. Cabla! iUld Odlers 1980 (2) Sri U~ 220, Rodrigo J. held 

tllat the Appellate Court will set as ide inferences drawn by the trial judge 

only if they amount to findings of tact based on: 

(a) Inadmissible evidence; or 

(b) After rejecting admissible and relevant evidence; or 

(c) If the infe rences are unsupported by evidence; or 

(d) If the infe rences or conclusions are not rationally possible or 

perverse. 

1591 It is true tllat in deciding tile issues of fact~, the advantage which a trial 

judge has of seeing and hearing tile witnesses however, an Appellate Court 

will set aside the finding of a b'ial judge when tile reasons !,>1ven by him for 

accepting a party's story are conbdl), to what is plainly proved by 

document~ produced in evidence by the opposite party (Selva!rum v. 

7haoyaJpagar 54 N .L.R. 36 1 (P.C). Where the disbelief of a lvibless IS 

based on the ground that tile ~vibless has contradicted himself and where 

on examination, the conb-adictions do not amount to any tiling more tllan 

an incapacity to explain or remember certain facts, an Appellate Court is 
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entitled to examine the evidence and arrive at an independent decision 

(A/x/u/ SadJ;u' If, jJOgtl'lTrJ 54 N ,L.R. 102), 

1601 Mr. Cader has, in re-examination, only expressed his incapacity to 

explain the criteria adopted by him lill" the superimposition in the absence 

of Mr. Aluvihare's Plan No. 3589jP at the time he testified in Court. I am 

of the view that the learned Addditional District Judge should not have 

rejected Mr. Cader's evidence on superimposition on that score alone. His 

evidence that the Plan No. 1346 (PI) ,U1d Mr../. Aluvihare's Plan No. :~589 

marked V I is identical is supported by his own observations in his Report 

(V3) and thus, the reliahility of his evidence in reg;ml to the identity of the 

two Plans remains unchanged in reex,unination as well. I Imler such 

circumstances, the learned Addditional District Judge should not have 

r~jected Mr. Cader's evidence on superimposition on that score alone. 

r~ject:ion of the superimposed Plan No. 1346/ A does not amount to 

anything more than his incapacity to explain or remember the criteria 

adopted for ule superimposition in the absence of Mr. Aluvihare's Plan 

No. 3568 (VI) with him at the time he testilied in Court 8 long years after 

the preparation of the said Plan. 

16 II I hold that the reasons I,riven by the learned Additional District Judge 

for r~ject:ing Mr. Cader's superimposition and accepting only his Plan No. 

1346 are contrary to what is plainly proved by the oral evidence of Mr. 

Cader and the contents of the Plan No. 1346/ A (V2) and the Report (V:-l) 

which specilically state ulat Mr. Aluvihare's Plan No. 3589 in D.C. Kegalle 

Case No. 18():~6 is identical to the land depicted in Plan No. 1346 (PI). 

1621 In these circumstances, I ;U11 inclined to agree with the learned 

Counsel li)r ule Defendant that the corpus of the action claimed by the 

Plaintills and depicted in Plan No. I :-l46 (P I) is the identical land called 

"Delgahamulahena" which was partitioned by virtue of the Final Partition 
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Decree entered by the District COUIt in Case No. 18036 (p I aa) ,Ulel 

depicted in Mr. Aluvihare's Final Plan No. 3589 (V2). 

Title to the Corpus of the Action 

l(i31 A rei vlildicatio action arises from the right of dominium and it is an 

action ill rem (founded on ownership) md therefore, the Plaintitl's 

ownership of the thing is the very essence of rei vindicatio actioll where the 

main issue ulat arises for me adjudication is ule Plaintill's ownership of me 

property. As noted, a Plaintiff who is seeking a declaratory relief in a rei 

I-Indicalio action must prove and establish his title to the land in dispute 

(WaIlig-dl<1tne I '. Juw;UJis Appuhruny (supra), Luwis Singho and olhen v. 

POllnampel1Jma (1996 2 Sri LR 320). Thus, in a rei vli1fb'cauo action, the 

PlaintifT must prove his or her title anel in establishing his or her title, the 

Plaintifl' cannot rely on me weaknesses of me Defendant's title. In 

Sl1narapaia I '. Jagoda (1986) I Sri LR 378, it was held that (i) in a 

vindicatOlY suit, tlle Plaintiff must prove his title and having failed to prove 

his own title, he cannot rely on tlle weaknesses of the Defenelant's title; ,Uld 

(ii) whatever tlle stTenhrth of tile Delendant's case, if the Plaintifl" fails to 

establish his title, me Plaintifl's case must necessarily fail. 

1641 It is also importallt at tilis stage to consider the defences open to a 

Defenelant in ,Ul action rei vliJ(licaU·o. In Allis Appu v. Endn:\' Hamy alld 

odlers (1894) 3 SCR 87, Withers./. referring to tlle aumority of Maynz Vol. 

I page 786 said tllat a Defendant in a rei vlildicaao action can defend 

himself: 

(i) by denying Plaintifl's tille, which must be strictly proved; 

(ii) by setting up his own title ,Uld establishing a title superior to 

tllat of the Plaintifl"; 

(iii) prescription of tlle action; 

(iv) tlle plea of res judicala; 
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(v) right of tenure under the Plaintill's as for usulillct, pledge, 

lease, loan, etc. 

(vi) right to retain possession subject to indemnity !i'om the 

Plaintilf under peculiar conditions;Jus retellli()I1/~; 

(vii) (rhe plea of exception rei I'enditac et IDlditac, that is, by the 

Plaintiff or his qualilied agent, to him-the Delendant-in 

possession; and (viii) the JUS felvi (the title of third parties-one 

having a superior title to the Plaintif"l). 

1651 The Plaintirts sought to establish title to the corpus of the action by 

Title Deed No. 1411 dated 19.02.195:-3 (P3) and inheritance lium 

Esmadalle Koswatte Ralalage Mudiyanse. The Plaintitls have pleaded that 

the orihrinal owner of the land called Kudumeeriya" alias 

"Goluwellukapuhena" now watta was one Esmadalle Koswatte Ralalage 

Mudiyanse who transferred undivided l/2 share to the 1st Plaintill' and 

upon the demise of tlle said Mudiyanse, his remaining 1/2 share devolved 

on tlle Plaintills who are the children of Mudiyanse. 

1661 The Plaintill's pedigree, however, commences only from their lather 

Esmadalle Koswatte Ralalage Mudiyanse but the Amended Plaint is silent 

as to how and when the said Esmada.lle Koswatte Ralalage Mudiyanse 

acquired title to the land claimed by them in their Amended Plaint. At the 

trial, the Plaintiffs called the daughter of the 1st Plaintilf, Indrani Menike, 

who gave evidence on behalf of all tlle Plaintifls. However, the 1st Plaintifr 

who was alive was not called as a witness at the trial. The only Title Deed 

produced by the Plaintills to establish title to the property was the Deed 

No. 1411 marked pa, which states that the said Mudiyanse had transferred 

1/2 share to tlle 1st Plaintilf. No other Title Deed was produced by tile 

Plaintills to establish as to how Mudiyanse acquired title to the corpus of 

tile action. 
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1671 The daughter of the 1st Plaintin; Inch-ani Menike has admitted in 

evidence that she was not aware how Mudiyanse acquired title to the said 

land. Her evidence at pages 83- 84 of tl1e brief is as follows: 

g:- O)®:J ®'e.50t» i:ll©) OG. 03 (5)GCJc:X) @logt)i:ll~ t»®:l@®(l) qCloo 
~eDGl@WeD m~ oom ®e)®i) @log®el @i:llJCl ®e)®C, ? 

C : - (@logt) o'Cl!:i5!!ro 00 iV©Cl ) @@@ @log®el 83@Q)m 03 t)m ®e)®. 
g:- @@@ @logt) q~t) ~(5)eD @~ O)@J@cs5 8c:lJO r.eD~ o)GmGt»O)) t)m 

~OO®~ 6)QI3) o)GmGcOOO)QlO @logt)!:i5 SO qCl63 ~m) 6)W©J. 
c:- @lel_ 
g : - @lOg SOc, ~oo@~ qCl63 ~eD @@@ ®e)® ? 
C:- @@ c,eOOieD m~. 

1681 In view of tl1e aforesaid evidence of Indrani Menike, the learned 

Additional District Judge has accepted the Defendant's position in her 

judgment at page 181 of the brief that the Plaintitls have failed to adduce 

any evidence to prove as to how Esmadalle Koswatte Ralalage Mudiyanse 

became entitled to the property in dispute as follows: 

od§l®3@OOG@cs5 ell!:i5&oo 6)8® q~())t)i:ll ®C)@@ (gj© qCl6300c iVt) 
~ ~oo@~ ~O© qCl63 ~eD @I:ll@~ WeDm ~iVc,t) (:n!:i56) ®~t» e 
m1;O)_ 

1691 It is crystal clear that the Plaintills have f;liled to establish that the 

Plaintifffs' purported predecessor in title, Esmadalle Koswatte Ralalage 

Mudiyanse was the owner of the property in dispute and in the absence of 

any proof that Mudiyanse became entitled to the property in dispute, the 

said Mudiyanse could not have transferred \12 share of tl1e said property to 

tl1e I st Plaintiff and tlms, upon his demise, the Plaintiffs could not have 

inherited to the baJance 112 share of tl1e property ii-om M udiyanse. 

Posseessory Action filed in the District Court of Kegalle 

1701 A perusaJ of the judgment of tl1e learned Additional District Judge 

clearly reveals that the Plaintiffs were declared owners of the property in 

question on tl1e basis that tl1e Defendant filed the Partition Action bearing 

No. 18036/ P after the judgment was entered in favour of Mudiyanse and 
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Punchirala in a prevIous Partition Case bearing No. 1.'i759 and without 

making Punchirala and Mudiyanse parties to the said action. 

1711 The relevant parts of her lindings at page I H:~ of the brief are as 

follows: 

Q!otl). 15759 ~@ 15)~ o~@@3®oo~ @®@ 15)~@€) €)a)6300~ e)I5) Q!ogC!ilJ@ 
@©<gm@GxXD WEl. a Q!~El O~C!il~El @O8l = ~®:Jo) elmoo5 Q!otl). 15759 
@fiJr:.@ 15)~@€) Clla)a)OO ~6€) @l5)JOO@ei5 Q!otl). 18036 ~@ 15)~@€) 
o~@@3®oo~ 00 I5)~El oruJ 63@fi)15) &lEla) Gl. CllEl(; e.l~ Q!otD. 18036 @fiJr:.@ 
15)~@€) ~ Q!otl). 15759 @fiJr:.@ 15)~@E)ei5 Q!Cl63MtD® @@ ~ goru~ = 
~GleD@cl = ~~I5)J OJ6(S)El~elm 00 @l5)J@C63 &lEla) Gl. 

1721 The said District Court Case bearing No. 15759 lilecl by Mudiyanse 

and Punchirala (I st Plaintitl) on :-1 1.01.196:-1 was only a possessory action 

(I 57.'i9jL). The Plaintills in that case prayed I()r the restoration of the 

possession and ejectment of tile Defendants Ii'om the land called 

"K I ." I' "( ' I II k I " U( umenya a las ,0 awe au apu lena now watta. By the said 

judgement dated OG.OH.I%5, the District Court restored the PlaintilTs' 

possession and made order to eject the Delendants in Ulat case (pm. The 

Appeal against the said judgment was dismissed by the Supreme Court on 

25.09.19(j(). (P I I). 

17al. In the possessory action, tile cause of actioll IS based on the 

enjoyment of an earlier peaceful possession and subsequent ouster leaving 

the question of title open for further investigation in anoUler suit and 

hence, the possess icJSlY action cOllstitutes an action Ii! penonam. 

1741 The PlaintillS' own documents marked PG-P 12 clearly indicate that 

Case No. 15759 was only a land case (a possessoly action) which only 

binds the parties to the action. Thus, it has no binding ellect on the 

Detemi<mt who was not a party to Ule said action. The question of 

ownership or prescriptive possession were never tried and decided in the 

said action. The learned Additional District Judge was dearly in error in 

making her lindings on the basis that there were two parallel partition 
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action, one filed by the 1st Plaintiff and Mudiyanse (Case No. 15759/L) 

and another by the Defendant (Case No. 18036/ P). 

1751 The reasons given by the learned Additional District Judge that the 

Plaintiffs are the owners of the property in question ,u"e cont:r<u)' to what is 

plainly proved by documents produced and evidence adduced by the 

parties and are clearly erroneous, irrational, unreasonable and 

unacceptable and cannot stand. For those reasons, I hold that the Plaintiffs 

have not proved title to tlle property in dispute and hence, the Plaintiffs' 

action should fail for tlle failure to establish title to the land in question. 

Prescritive Possession of the Plaintiffs 

1761 At the trial however, the Plaintiffs have further raised issue .5 to 

indicate their position that tlle Defendant forcibly entered the land 111 

dispute on 16.02.1974 and dispossessed the Plaintiffs. It reads as follows: 

5- @®@ ~ eJ05B3Cll6r. @®@ e!l~OO (lOO eJoI!!GiljGJOl cx@)@3@@@ C~ 
t:lI;.~ ~J gJ ®exoo alB@ ~6lru30)@tl5 1!!el)J@c;B3E.l (lg~ I!!@O t:lt>l 

~~05~ 1974.02.16 ~e!l (lo~@ El ~o5!:ll~ @tl5B3 ~~(; ? 

1771 The Plaintiffs raised the issue 6 to indicate that tlley together \\~tll tlleir 

predecessors in title possessed tlle said land for more tll,Ul 10 ye;u"s and 

acquired prescriptive title to tlle same. 

6- @®@ oo@)@3@oooE.lei5 t:lt>l @~ei5I!!G5 1!!06 (lGlB31;l)<X;E.l65 @®@ e!l~OO (lOO I:il~ 
~ @e!lJl!!eS)J05 @(5)J@ ~@i!!©J 1;l)Jg 1i!el5e!l (;oe!lO E.l050l e!lo@B3 I!!®® e!l~OO 
@oe!l (loB3 1;l)J(;c:5 @)~J61; @es:lOlJl!!G5 (lo1;l)" 346 B@i!!c:5 @oei5E.lJ (loti! ®!D@ 
ep6000 @o6 (;0 ~ (lGJ1;l) 1;l)J©Gltl5 @tl5t'il ~@@e;5 1;l)J©Je:li!!6JGJ 
(lGlt'ilE.lJB1;l)@) gj@)oo @(W) ~(; ? 

1781 Perusal of tlle Judgement of Ule le;u"ned Additional District Judge 

further reveals tllat she has furUler decided that the Plaintiffs have acquired 

prescriptive title by uninterrupted and undisturbed possession f()!" well over 

10 years and tllUS, answered the issue 6 in favour of tlle Plaintills. 
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1791 The learned Additional District Judge has heavily relied on the 

documents marked P4 to PG and the judgement of Ule Possessory action to 

hold that the Plaintills and their predecessors had undisturbed and 

uninterrupted possession in the land depicted in Plan No. J:-l4G (P I). The 

documents marked P4-PG relate to a permit granted and Payments made 

by the 1st Plaintilf lor Rubber Replanting Subsidy S('heme in 1 <)(j 1 and the 

documents marked Pl :1 and P 15 relate to payments of acreage taxes by 

Punchirala from 1%7-1%9, 1970. 

1801 A perusal of the documents marked PI 0 (judgment) and P 12 (Fiscal 

Report) reveals that alter the possessory action was decided in hlvour of 

M udiyanse and Punchirala in [f)6.'>, the possession was handed over to 

them by the Fiscal on 27.07.1 %7. The evidence of Indrani Menike was 

that (i) Punchirala replanted bud Rubber in I %0 and ulerealter, when the 

brother of the Defendant disturbed the possession of the land, a case was 

liled in the District Court be;u-ing No. 1.'>7.'>9; (ii) the Fiscal handed over 

possession thereof to Punchirala and then, Punchirala attempted to clear 

the land, but the Defendant lorcibly entered into the l;md on 1.'>.02.1~)74 

and destroyed Ule rubber plantation in 1986. 

1811 She has, however, admitted in evidence that alulough Punchirala 

replanted bud rubber in 19GO, he was not allowed to possess them by the 

Ddendant and in the result, no party made use of the land ;tlter 19GO. Her 

evidence at pages 84-87 and 104 of the brief is as follows: 

g : - &leJ 6&lcl 11'cDQ)6 03 Q) 0c8®eJ @®JGl 11'~6cC@CC ? 

C:- 1960 11'~6cC@C. 

g : - (fcDQ)6 03 ® eJGlJCS<l Q)6@J Cc@®JC (5)©0©J ? 
C :- ®eJ 
g : - @Q)JC'l 11'~6cC@CC eJGlJCS<l I:i)@@ ? 

C : - 7 4 11'J~(9 @0©J ao e:JO@O El)®C'l eJGlJCS<l I:i)@~. 

g : - 74 @®® Gl~ til= W[)®O eJolt'ilQ)6c0e;) 11'c1:il@ @0©J &leJ 6&)6 0(5)J0 
EJGlJCS<l Q)6 &l0 El)®J tilc:JeD®e;) ? 
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c ,- ®EJ. 
g ,- ~Q):X3 e@6u!~t;;, Eleil)(5;l ~? 
C ,- 86 q@g@ @mIe;). 

g ,- ~Q):J(ijl5):>®t;;, Eleil)(5;l ~ 

C ,- Olel@) (S)~@:!©) Eleil)(5;l Q)@). 
g ,- C!d6@) t;;,"@®:) ev® qdQ)6 03 tSl® 006 E)(S)X) (S)~E))t;;,? 
C ,- ®® t;;,e>l@ei) ei)"I.'S)". ®® &.l~G:l ei)~ <ye:J®O (pages 83-84) 

g ,- ~ <ye:J~@l 1960 E)(;EJE) §lE) 6§ld ~Q):a qg6ct!®f! ~t;;, till5 =~ 
oOeD (s)~t:»? 

C ,- till5 Q)(;g~ ei)"I.'S)". 
g ,- ~ till5 ~ ? 
C ,- ~E)t:» till5 ~ =".67 rnOO <yeX:i6 q) ~E)~. 00 

oe:l®e:l gt!t;;, tllOO(S)€l) ~:Kl 7 4 q~6ct!®f! ~006e):)5 17 gt!t;;, 00 
~ ~Q):Kl e»OO ~@l CllOOGl ~ ~: 
g ,- 60 E)E)g 00 006 ~E)t:» till5 ~EJt:» ei)(;I.'S)". ~E)t:» 
~k:jei)G:ld (S)~t:»t:» ei)"I.'S)". 

C ,- ei)(;I.'S)" ( page 87) 

1821 Indral1i Menike has further stated in evidence Ulat although her grant 

faUler, Mudiyanse had given the land in question to Punchirala, she was 

not aware of when her father Punchirala possessed Ule land in question. 

Her evidence at pages 98-99 of the brief is as follows: 

g ,- ®® ql.'S)e\l@e;5 rn@ml(S)e;5 ~G5 &m ~~ Q)~ <yt;;,©t;;, ~ <ye:J@ 

@tl55l EJ~? 
C ,- rnJdrn) qt:»tll@) ~@) @dtil EJee;5ei) q"til. @@ t;;,~ ei)"I.'S)" ~ei). 

18~-l 1 No complaint was produced by Ule PlaintifTs to substantiate Ule 

position [hat Ule Defendant forcibly entered into the land in question in 

1974 and thereafter destroyed the rubber plantation in 198G. Apart Ii'om 

the said documents 1'4 to Po, PI:-l and P 15 which relate to the period from 

1967 -1971 , there is no other documents produced by Ule Plaintiffs to 

establish Ulat after tlle possession was handed over to Punchirala and 

Mudiyanse on 27.07.1967 in the possessory action, Uley continued to 

possess Ule said land until such time Uley were dispossessed by the 

Defendant on 16.02.1974. 

DCF - 0642 - 99 D.C. Kegalle 1995/L 

" , 
.. 



1841 In this context, the learned Additional DistrictJudge has held that the 

Plaintitls have not proved that Ule Defendant lorcibly entered into tlle l;U1d 

in question on f G.02.f97 4 and dispossessed the Plaintiff and hence, 

answered tlle issue no. 5 as "not proved'. 

IS51 In the circumstances, the Plaintiffs have fitiled to adduce credible 

evidence to prove that the Plaintills and their predecessors had 

undisturbed, uninterrupted and adverse possession in t.he said land for 

more Ulan 10 years and acquired prescriptive title to the same. 

Accordingly, the findings of the learned Additional District Judge that tlle 

Plaintitls and their prcdccessors possessed the I;Uld in question lor more 

than 10 years and acquired prescriptive title to the said cannot stand. 

Final and conclusive effect of the partition decree 

IS61 The learned Counsel for Ule Plaintiff" further submitted that as the lis 

pendens had not been registered in respect of a larger land and the 

Plaintil'ls in the PI-e\~OUS partition case No. ISmG/ p had not made the 

present Plaintills parties to the said Partition Action, the judl,rment in the 

said partition action is not conclusive as pCI' section 4S (a) of tlle Partition 

Law. 

1871 The District Court of Keg-aile Case No. 1808G is a Partition action and 

lot 2 of the Final Plan No. 8589 (V I) was allotted to the present Defendant 

who was the Plaintitf in the said case, while lot 1 of the the said Final Plan 

was allotted to the I" to an' Defendants by virtue of the Final Decree of the 

said Case marked V 4. Final Decree Decree entered by the District Court 

on 27.0G.I%8 (V4). 

IS81 The Defendant's position is that he was placcd in possession to lot 2 

of Plan No. a!iS9 (V I) on 27.06.1968 by virtue of Ule Final Decree Decree 

entered by the District Court on 27.0G.19GS (V4). The tinal decree entered 

in a p;u·ti tion action is a decree ill rem and it binds Ule whole world as 
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manifest from the provisions of Section 48(1) of the Partition Act No. 21 of 

1977 . Section 48 (I) o f the Partition Law reads as fo llows: 

(1) 5::we as provided ill subsection (5) of dlis section, dIe lilted ocutOlY 
decree entered under sectioll 26 iUld dIe final decree of p ;u1ition 
entered under section /16 shall, su/!i ect to dIe decision on iUlyappeal 
which may be prefen 'Cd dlel 'Cliv m, ;wd IiI dIe Ci/se oFan liued ocutVlY 
deC/'Ce, sul!Ject also to dIe pIVvi5iol1.5 oFsubsection (4) oFdu5 section, 
be good iwd sulficient evidence of dIe tide of any p erson as to iWy 
light, shiu'C or liItel 'Cst awarded d1CI'Clil to Iuin and be lillal an d 
cone/usil 'e l or all pUl]Joses agalilst all p ersol1.5 whomsoel'el ; whatever 
lights tJde or liltel 'Cst dley have, or e/iuin to have to or IiI dIe land tv 
which such decree Idates and notlflldlSlan(iIilg iUlY omission or defect 
oFjJIVcedw'C or Iii die p lVoFoFtJde adduced before dIe cow t or die 
filct dlat all p eJ:5011.5 concel7led aJ'C not partJes to the jJar tition aca'on; 
aJld the light; shill'C or liltel 'Cst ;/I'I'ilIri ed by iWy such deCI'Ce shall be 
k ee fim n all encumbran ces whatsoever other d lilIl d lOse sp ecIfied IiI 
fllat deC/'Ce. 

In du:s .subseca'on "011115sion or defect ofjJIVcedw'C "sh,vllile/ude ill} 
omission or fillJw'C-

(a) to seIVe summons on any party; or 

(b) to substJlute dIe heli's or legal l 'CjJl'CsenGltJ'ves oFa /Jiuty IfIho 
dies p endliJg dIe actJon or to ilpjJOIiJt a jJersoll to l 'Cpl'Csent d1C 
estate oFdle deceased p ilI1y for the pW]Joses oFdle actJolI; or 

(c) to ajJjJOIilt illfuiudian ad litem oFa jJiUty IfIho IS a mlJlOr or a 
p erson oFunsound 111Iilc/. 

(2) 771e liJted ocutOlY deCI'Ce and dIe filial decl'Ce ofp,utJDon entel 'Cd IiI 
a p ,utJuon actJon shall ha ve dIe final ilIld cone/usi ve effect decl u'Cd 
bysubsectJolI (1) oFdu5 sectJonnotlflldlstandlilg dIe pIVvislollS of 
sectJon 44 oFdle EI7dence OrciIi1<1J7ce, ilIld accOIdlilg/y such 
jJlVvislollS shall not apply to such deC/'Ces. 

77JC jJo wers oFdle SUjJl'Cm e Cow t by Wcly oFI'Cvi s'lon ,Uld l 'CstJlutio 

liJlilte[,)TUm shallllot be aflected by the jJIVvl510ns oFdu:s 

subsectJon ..... 

(5) 771e lilted ocutOlY deC/'Ce or d1e final decree oljJ;utJDon entel 'Cd 
Iii a jJilI1JDon actJon shall not have the final iUld cone/usi ve effect gi ven 
to it by subsection (I) of dll:s secuon as ageuilst it p erson who, 1I0t 

havlilg been a p ;u1y to the p ;utJUon i/cuon, c/;uins ;Uly such light, ude 
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or lilterest to or Iii dlc I;wd or any porLion oj'Lhe land Lo which the 
decree relatcs as i, not (/Ji'Cedy or remotely delil 'ed limn dIe decree, 
if; but only d; he proves that dIe dcC/'Ce has been entelcd by a COUIt 
wldlOut competelltjun:5dic/iOlI, 

1891 In ()r/Jiil' Appuhamy v. Caro/Jile Nona GG N.L. R. 241, Basnayake c..J, 

analysed the three sub-sections, I, 2 and :-l or Section 48 or the Partition 

Law and stated as follows: 

"1be du'Ce sub-secu'ollS ta.ken collec/ively li](/icaLe that nOlwithsLan(/Jil;;~ 

a) any omission or dekct of procedure; or 
b) Iii the prooj'of'LJiJe adduced belol'C dIe courL; or 
c) the /act that all persons concemed are not parties to the 

partition action; 

dIe decrees rue liilal and cone/usive ag;uilst all peHOl7.\' whomsoever 
except ag;uilst a person who has not been a jX1I1y to dIe p;l1viion 
action ;wd c/;l1i11S a uile Lo dIe land li](/ependendy of'the deo'Ce . 
. "l1ch a penon must asseJ1 hi, e/;uin in a separate action ;wd can only 
succeed d.: 

a) he proves Ihat dIe deo'Ce had been entel'Cd by a COUIt wit.IJout 
competent./L/IlSr/J'euon; or 

b) dIal dlc paJvtion action has not bcen duly le;;i,tered as a IiI' 
pendells ... .. 

171e D/~lTlct.lud;;e has no power /v set aside his own decree. All 
deCl'Ces passed by Lhe COWl ;1I'C, sul.Jiec/ /0 appeal, linal be/ween 
the p;u1ies (sec. 207 Cil1i ProcedUie Code) and may 1I0t be vaned 
except IiI dIe C1inll77stallces seL out IiI secu'oll /89 of'Ule Code w/ud) 
em{)()WCH Ule COUIt to coneet allY elenc'al or ;mdll11etica/ mi5Lakes 
IiI any./Lldgmellt or Older or any enol' ali51ilg Ulerelil /i-om any 
accidellla/ siIi) or of1]i'islon. 1be COUll maya/so ma.ke any 
r1J11endment which iI' necess;IlY to hnilg a deClee liltO con/onmiy 
WId] dIe ./Lf(lgmellt. 1hele i, 110 liJiJelen[ power IiI a COUll of' 
suborrlIilate./Lllil'(/JC·u'oll Lv set asidc Ifs olVn dccree even d70ugh If be 
I'Vlung. " 

1901 The present action does not hill within the ambit or any exceptions to 

the linal and conclusive ellect or a final decree or a partition action as set 

out in section 48 of the Partition Law. Section 4H (5) restricts the !,'Toumls 
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depriving an interlocutory decree of its" final and conclusive" character to 

(i) w,Ult of jurisdiction in the court; and (ii) W,Ult of due rel,ristration of lis 

pendens; and (iii) lis concerned with a person who was not a party to 

the partition action. 

1911 Although the learned Counsel for the Plaintiffs has merely stated in 

the written submissions that no lis pendens was properly registered in Case 

No. 18036/ P and therefore, the final decree is defective, no material was 

placed before the District Court to substantiate this position by the 

Plaintills. 

1921 It has been clearly established by the Final Partition Decree entered in 

the District Court of Ke/fdlle Case No. 18036/P that the present Defendant 

was declared entitled to lot 2 and the I st to 3rd Defendants in tllat case 

were declared entitled to lot I in Plan No. 3589 made by Mr..J. Aluvirare, 

Licensed Surveyor. 

1931 For those reasons, I hold tllat the Final Partition Decree entered by 

the DistTict Court of Ke/fdlle in Case No. 18036/ P shall be final and 

conclusive a/f.unst all persons notwitstnading any omission or delect of 

procedure or in tile proof of title adduced before tile court or the lact that 

all persons concerned are not parties to the partition action. The learned 

Additional District Judge has clearly disreg;u·ded tile final and conclusive 

effect of the Final Decree entered in tile Partition Case No. 180;.3(i/P which 

binds the whole world. 

1941 For tllose reasons, I am of the opinion that the findings of the learned 

Additional District Judge are not rationally possible, unsupported by oral 

and documentary evidence and are contrary to facts and law ;Uld therefore, 

the judgment of the learned Additional District.J udge of Keg-dlle dated 

13.07.1999 cannot stand. 
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Conclusion 

1951 For those reasons, I set aside the judgment or the learned Additional 

DistrictJudge of Kegalle dated U3.()7.1999 and make order dismissing the 

action libl by the Plaintill:' ill the District Court or Kegalle Case bearing 

No. 1995/ L. 

1%1 The Appeal is allowed without costs. 

JUDGE OF THE COURT OF APPEAL 

Shiran Gooneratne J. 

I agree. 

JUDGE OF THE COURT OF APPEAL 
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ANNEXURE «C· g Plan No. I346/P (V2) 
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ANNEXURE 6D'· PrcJjminaI)' Plan No. 3324 (PM) 
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