















































depicted m Mr. Aluvihare’s Final Partiton Plan No. 3589 (V1) 1s
substantially the same land which is depicted in Survey Plan No. 1346

made by him for the purpose of this Case.

[36] The learned Counsel for the Plantiffs, however, submitted that the
extent ol the land depicted mn the schedule to the Plamnt in D.C Kegalle
Partition Case No. 3589/P called “Delgahamulahena” was 12 lahas which
1s 120 perches whereas the land depicted in Plan No. 3589/P 1s 4 acres 2
roods and 8 perches and therefore, a larger land in extent of 4 acres and 2
roods and 16 had been surveyed m Plan No. 1346 (V2). He submitted that
the boundaries described in the schedule to the Plaint filed in D.C. Kegalle
Partition Case are totally different from the land described in the schedule

to the present case and the boundaries depicted in Plan No. 3589 (V).

[37] The present Defendant who was the Plamnufl in D.C. Case No.
18036/P Case had set out pedigree the Plaint (P13(a) and paragraph 2 of
the said Plaint and the schedule to the said Plaint refer to a land called
“Delgahamulahena” in extent of 12 lahas of paddy sowing on the basis of
the oldest Title Deed No. 1380 dated 14.04.1871. The Plamntifls now seck
to challenge the Final Partiton Decree in this case on the basis of a mere
discrepancy 1 the ancient sowing extent stated in the said Plaint and extent
depicted in Plan No. 8589 according to the EFnglish system

of measurement.

[38] As submitted by the learned Counsel foe the Delendant, the schedule
to the Plaint filed m the present case also refers to a land m extent of 1
Amunam of paddy sowing, which the learned Counsel for the Defendant
submitted was equivalent to only two and half areas. He argued that if the
identity of the extent is decided on the basis of sowing extent only, the
Plamntiffs” action fails on that score alone as the land depicted in Plan No.

1346 (P1) 1s in extent 4 acres 2 roods and 16 perches.
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[39] It 1s my opimon that the extent given in oldest title deeds in paddy
sowing under ancient land measuring methods may not be 1009 accurate
as the extent of land required to sow paddy or kurakkan vary due to several
factors. As observed by Weerasuriya J. in Ratnayke v. Kumarihamy 2002

(1) Sr1 LR 65 quoting from Ceylon Law Recorder, Vol. XXII, page XLVI:

“The system of land measure computed according to the extent of

land required to sow with paddy or kurakkan vary due to the
mteraction of several factors. The amount of seed required could
vary accordmg to the varying degrees of the soil, the size and quality
ol the grain, and the peculiar qualities of the sower. In the
cireumstances, it 1s difficult to correlate sowing extent accurately by

”

reference to surface areas.”.

[40] LEven if it is assumed that there 1s a discrepancy in the extent of the
land described in the schedule to the Plaint and the land surveyed as
submitted by the learned Counsel for the Plaintiffs, the identity of a land
sought to be partitioned 1s not determined purely on the discrepancy n
extent of the land surveyed with the land described in the schedule to the
Plaint, but by the boundaries of the land surveyed in the preliminary plan.
It 1s settled law that where mn a deed, the portion of land conveyed 1s
cleanly described and can be precisely ascertained, a mere inconsistency as
to the extent thereof will not affect the question of identity of the corpus of
the action (Vide- Gabriel Perera v. Agnes Perera 43 CLW 82 and Yapa v.
Dissanayake Sedara 1989 1 Sri L. R. 361).

[41] To identify the premises in dispute in an action involving ownership of
land, whether it 1s a partition action or rei vindicatio action, the Court must
examine and take mto consideration the boundaries described in the
schedule to the Plaint and depicted in the prelimmary plan and then,
examine whether the boundaries of the corpus ol the action tally with the

boundaries described in the said preliminary plan.
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[42] The boundaries described in the schedule to the Amended Plaint filed

by the Plantiffs in the present case, the Plaintiffs’ Deed marked P3 and the

schedule to the Plaint filed in D.C. Kegalle Case No. 15759 (P6) are as

follows:
North
Last
West

South

Ditch of the Ipalawa T'ea Lstate
Ditch of the Epalawa T'ea Listate
Dikhena Periya and Geratemullehena

Geratemullehena Ima

[43] 'The boundaries of the land described in Plan No. 1346 and Plan No.

1346/A (V2) are as tollows:

North
Iast

West

South

Ditch of Epalawa Listate

Ditch of Epalawa state

Geratemullehena and Dikhena Periya
(according to the Plaintiffs)
Moragahamulahena (according to the
Detendant)

Geratemullehena (according to the
Plaintitfs)

Bulugahakadahena (according to the

Detendant)

[44] The land partiioned in D.C. Kegalle Case No. 18036/P called

“Delgahamulahena” had been described in the schedule to the Plaint filed

in the said

Case (Pl3a)

and the boundaries of the land called

“Delgahamulahena” are as follows:

North
Fast
West

South

Agala
Agala -
Galenda

Kurumeeroyahena
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[45] The boundaries of the land called “Delgahamulahena” described by

Mr. Aluvihare in the Final Partittion Plan No. 3589 (V1) are as follows:

North - Agala and Epalawa Estate

East - Iipalawa Listate

West - Galenda and Moragahahena

South - Galenda and Bulugahamankadahena

[46] It 1s remarkable that the northern boundary of the land described in
the schedule to the Amended Plaint filed in the present case and the
schedule to the Plaint filed in D.C. Kegalle Case No. 18036 1s the Ditch of
Epalawa Istate. The northern boundary of the land depicted in all three
Plans 1s clearly Epalawa Estate or AGala of Epalawa Istate and hence, the
northern boundary of the land depicted in all three Plans i1s the same
northern boundary described in the schedule to the Amended Plaint, the
Plaint filed by the Defendant in D.C. Kegalle Case No. 18036 and the

Partition Plan No. 3589 made by Mr. Aluvihare.

[47] The eastern boundary of the land described mn the schedule to the
Amened Plaint filed in the present case and the Plaint filed i the Partition
Case 1s the Ditch of Epalawa IFstate. The eastern boundary of the land
depicted in all three Plans marked Pl, V2 and VI is the same Ditch of
Iipalawa Lstate. Accordingly, the eastern boundary of the land described in
the schedule to the Amened Plaint filed in the present case and the Plaint
filed m the Partiton Case No. 18036 1s the same eastern boundary

depicted in Mr. Aluvihare’s Plan No. 3589.

[48] The western boundary of the land described in the schedule to the
Amened Plaint filed in the present case 1s Geratemullehena and Dikhena
Periya and the Delendant has described the western boundary i the

schedule to the Plaint filed in the Partition Case as Galenda. The western
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boundary is depicted in the Preliminary Plan (P14) and the Final Plan (V1)

in D.C. Kegalle Case No. 18036 as Galenda/Ganweta and Moragahahena.

[49] The Defendant has identified the western boundary before Mr. Cader
as Moragahamulahena. A caretul perusal of Mr. Cader’s Plan No. 1346
(P1) and 1[346A (V2), Mr. Aluvihare’s Preliminary Plan No. 3324 (P14)
and Mr. Aluvihare’s Final Plan No. 3389 (V1) reveals that the western
boundary of the corpus 1s separated from Galenda. The Preliminary Plan
marked P14 produced by the Plaintiffs at the trial clearly confirms that the
land called “Delgahamulahena” 1s separated on the west [rom Galwetiya

(Annexure “D”).

[50] It 1s manifest that irrespective of the fact that the western boundary 1s
described by the Plantiffs and the Defendant in different names, the
corpus ol the action 1s clearly separated on the west [rom Galwetiya. In the
circumstances, 1t 1s my opinion that the western boundary of the corpus
described 1n the schedule to the Amended Plaint, the Plant filed m the
Partition Case No. 18036 1s substantially the same western boundary of the
land depicted in Plan No. 1346, (P1) 1346A (V2), Prelimimary Plan No.
3324 (P14) and the Final Plan No. 3389 (V1).

[51] The southern boundary of the land described in the schedule to the
Amended Plaint 1s “Geratemullehena” and the southern boundary ol the
land described in the schedule to the Plaint filed in the Partiion Case
(P13a) 1s “Kurumeeriyahena”. The Defendant has stated in evidence that
it was described m the Plaint according to the old Title Deeds of the
Defendant. The Plaint filed in the Partiion Case marked P13 (a) shows
that the oldest Title Deed set out in the Delendant’s Pedigree was Deed
No. 4380 dated 14.04.1871. The Prelimmary Plan marked P14 had been

yrepared 1 1966 and the southern boundary of “Delgahamulahena” is
g
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described 1n the Preliminary Plan made in 1966 (P14) and the Final Plan

made 1n 1968 (V1) as Galenda and Bulugahakadahena.

[52] It seems that Galenda is clearly shown on the southern boundary of
the corpus of the action depicted i Plan No. 1346 (P1) and the same
southern boundary 1s depicted i Plan No. 1346A (V2), Preliminary Plan
(P14) and the Final Plan No. 3589 (V1). Mr. Cader has clearly identified
the said Galenda and Galwetiya on his Plan No. 1346 (P1) and shown the
curved shaped Galwetiya marked in red on the southern boundary of the
corpus 1 Plan No. 1346A, which 1s consistent with the Galenda shown in

the Preliminary Plan No. 3324 (P14) and the Final Plan No. 3589 (V1).

[53] In these circumstances, it 1s reasonable to assume that with the advent
of time the name of the land which described the southern boundary as
“Kurumeeriyahena” in the old title Deed made mn 1871 would have been
non-exist with the passage of time and a new name would have been
inserted in place of the old name on the southern boundary. However, the
Galenda which remained unchanged as a vital identification mark separates
the corpus of the action from the land on the south as i1s shown by Mr.

Cader and Mr. Alivihare in their respective Plans.

[54] Accordingly, I am of the view that rrespective of the fact that the
southern boundary of the land described in the schedule to the Plaint filed
in the Partiton Case 1s “Kurumeeroyahena” according to the old Title
Deeds of the Defendant, the southern boundary of the corpus is physically

Galenda as depicted in all four Plans.

[55] The learned Counsel for the Defendant submitted, however, that the
learned Additional District Judge has totally disregarded the superimposed
Plan (V2) and Report (V3) and the evidence given by Mr. T.N. Cader and
rejected the superimposition solely on the basis of his evidence given in re-

examination that he cannot now remember who produced the Plan for
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superimposition, which Plan was used and he cannot remember the
criteria applied for the superimposion. The relevant parts of his evidence
at page 73 of the brief 1s as follows:
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[56] The learned Additional District Judge has, however, rejected the Plan
No. 1346/A on the sole basis of Mr. Cader’s macapacity to explain or
remember in re-examination the criteria used for the superimposition as
the said Plan was not with him at the time he gave evidence i Court nearly
8 years after the said Plan No. 1346/A was submitted to Court. The
findings of the learned Additional District Judge mn her judgment at page

184 of the briel are as lollows:
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[57] Tt is settled law that the Court of Appeal will not lightly disturb the
findings of facts, especially with regard to the credibility of witnesses unless
the findings are highly unreasonable or perverse. In Fraad v. Brown &

Company Lid 20 NLR 282, the Privy Council stated thus:
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“It is rare that a decision of a judge so express, so explicit, upon a
point of fact purely, is over ruled by a Court of Appeal, because

Courts of Appeal recognize the priceless advantage which a judge of

first mstance has i matters of that kind, as contrasted with any Judge
of the Court of Appeal, who can only learn from paper or from

narrative ol those who were present. It is very rare, i questions of

veracity, so direct and so specific as these, a Court of Appeal will
overrule a_Judge of first mstance.”
[58] In Amwis v. Piyasena Fernando 1993 (1) Sri LR 119 at 122, His
Lordship the Chief Justice G.P.S. de Silva observed that “it 1s well
established that the finding of primary facts by the trial judge who hears
and sces witnesses are not to be lightly disturbed on appeal.”. In
Gunewardene v. Cabral and Others 1980 (2) Sri LR 220, Rodrigo J. held
that the Appellate Court will set aside inferences drawn by the trial judge
only if they amount to findings of fact based on:
(a) Inadmussible evidence; or
(b) After rejecting admissible and relevant evidence; or
(c) If the inferences are unsupported by evidence; or
(d) If the inferences or conclusions are not rationally possible or

perverse.

[59] It 1s true that in deciding the issues of facts, the advantage which a trial
judge has of seeing and hearing the witnesses however, an Appellate Court
will set aside the finding of a trial judge when the reasons given by him for
accepting a party’s story are contrary to what 1s plainly proved by
documents produced in evidence by the opposite party (Sehvaguru v.
Thaoyalpagar 54 N.I.R. 361 (P.C). Where the disbelief of a witness is
based on the ground that the witness has contradicted himself and where
on examination, the contradictions do not amount to anything more than

an mcapacity to explain or remember certain facts, an Appellate Court 1s
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entitled to examine the evidence and arrive at an independent decision

(Abdul Sathar v. Bogtstra 54 N.1.R. 102).

[60] Mr. Cader has, in re-examination, only expressed his incapacity to
explain the criteria adopted by him for the superimposition i the absence
of Mr. Aluvihare’s Plan No. 3589/P at the time he testified in Court. I am
of the view that the learned Addditional District Judge should not have
rejected Mr, Cader’s evidence on superimposition on that score alone. His
evidence that the Plan No. 1346 (P1) and Mr. J. Aluvihare’s Plan No. 3589
marked V1 is identical 1s supported by his own observations in his Report
(V3) and thus, the reliability of his evidence i regard to the identity of the
two Plans remains unchanged in reexamination as well. Under such
circumstances, the learned Addditional District Judge should not have
rejected Mr. Cader’s evidence on superimposition on that score alone.
rejection of the superimposed Plan No. 1346/A does not amount to
anything more than his mcapacity to explam or remember the criteria
adopted for the superimposition m the absence of Mr. Aluvihare’s Plan
No. 3568 (V1) with him at the time he testified in Court 8 long years after

the preparation of the said Plan.

[61] T hold that the reasons given by the learned Additional District Judge
for rejecting Mr. Cader’s superimposition and accepting only his Plan No.
1346 are contrary to what 1s plainly proved by the oral evidence of Mr.
Cader and the contents of the Plan No. 1346/A (V2) and the Report (V3)
which specifically state that Mr. Aluvihare’s Plan No. 3589 i D.C. Kegalle
Case No. 18036 1s identical to the land depicted in Plan No. 1346 (P1).

[62] In these circumstances, I am inclined to agree with the learned
Counsel for the Delendant that the corpus of the action claimed by the
Plaintiffs and depicted in Plan No. 1346 (P1) 1s the identical land called

“Delgahamulahena” which was partitoned by virtue of the Final Partition
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Decree entered by the District Court in Case No. 18036 (Pl3a) and
depicted in Mr. Aluvihare’s Final Plan No. 3589 (V2).

Title to the Corpus of the Action

[63] A rer vindicatio action arises from the right of dominium and it is an
action m rem (founded on ownership) and therefore, the Plainuff’s
ownership of the thing is the very essence ol rer vindicatio action where the
main issue that arises for the adjudication 1s the Plaintff’s ownership of the
property. As noted, a Plaintiff who 1s seeking a declaratory relief in a rer
vindicatio action must prove and establish his title to the land in dispute
(Wamgaratne v. Juwanis Appuhamy (supra), Luwis Singho and others v.
Ponnamperuma (1996 2 Sri LR 320). Thus, i a rer vindicatio action, the
Plaintiff must prove his or her title and mn establishing his or her title, the
Plaintiff cannot rely on the weaknesses of the Defendant’s title. In
Samarapala v. Jagoda (1986) 1 Sr1i LR 378, it was held that (1) in a
vindicatory suit, the Plaintiff must prove his title and having failed to prove
his own title, he cannot rely on the weaknesses of the Delendant’s title; and
(1) whatever the strength of the Defendant’s case, if the Plainufl fails to

establish his title, the Plaintuff’s case must necessarily fail.

[64] It 1s also important at this stage to consider the defences open to a
Defendant m an action rer vindicatio. In Allis Appu v. Endris Hamy and
others (1894) 3 SCR 87, Withers J. referring to the authority of Maynz Vol.
I page 786 said that a Defendant in a rer vindicatio action can defend
himsell:

(1) by denying Plaintif’s title, which must be strictly proved;

(1) by setting up his own title and establishing a title superior to

that of the Plamntff;
(1)  prescription of the action;

(iv)  the plea of res judicata;
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(v)  nght of tenure under the Plainufl’s as for wsufruct, pledge,
lease, loan, etc.

(vi)  rnight to retain possession subject to indemnity from the
Plaintift under peculiar conditions; jus retentionis;

(vi)  (The plea of exception rer venditae et traditae, that 1s, by the
Plaintift or his qualified agent, to him-the Defendant-in
possession; and (vin) the jus tertr (the title of third parties-one

having a superior title to the Plaimufl).

[65] The Plamtfts sought to establish title to the corpus of the action by
Tile Deed No. 1411 dated 19.02.1953 (P3) and inheritance from
I'smadalle Koswatte Ralalage Mudiyanse. The Plaintiffs have pleaded that
the onginal owner ol the land called Kudumeenya”  alias
“Goluwellukapuhena” now watta was one lismadalle Koswatte Ralalage
Mudiyanse who transferred undivided % share to the 1st Plaintff and
upon the demise of the said Mudiyanse, his remaining % share devolved

on the Plainufls who are the children of Mudiyanse.

[66] The Plaintuff’s pedigree, however, commences only from their father
Iismadalle Koswatte Ralalage Mudiyanse but the Amended Plamt 1s silent
as to how and when the said Fsmadalle Koswatte Ralalage Mudiyanse
acquired title to the land claimed by them in their Amended Plamt. At the

trial, the Plainufls called the daughter of the Ist Plaintff, Indram Menike,

who gave evidence on behalf of all the Plamtiffs. However, the 1st Plamtft

who was alive was not called as a witness at the trial. The only Title Deed
produced by the Plaintiffs to establish title to the property was the Deed
No. 1411 marked P3, which states that the said Mudiyanse had transferred
o share to the Ist Plaintuff. No other Title Deed was produced by the
Plaintiffs to establish as to how Mudiyanse acquired title to the corpus of

the action.

DCF - 0642 - 99 D.C. Kegalle 1995/L



[67] The daughter of the Ist Plaintiff, Indrani Menike has admitted in
evidence that she was not aware how Mudiyanse acquired title to the said

land. Her evidence at pages 83- 84 of the brief 1s as follows:
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[68] In view of the aforesaid evidence of Indrami Menike, the learned
Additional District Judge has accepted the Defendant’s position m her
judgment at page 181 of the brief that the Plaintiffs have failed to adduce
any evidence to prove as to how I'smadalle Koswatte Ralalage Mudiyanse

became entitled to the property in dispute as follows:
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[69] It is crystal clear that the Plammtiffs have faled to establish that the
Plaintifffs’ purported predecessor in title, Esmadalle Koswatte Ralalage
Mudiyanse was the owner of the property in dispute and in the absence of
any proof that Mudiyanse became entitled to the property in dispute, the
said Mudiyanse could not have transferred ' share of the said property to
the 1st Plaintiff and thus, upon his demise, the Plaintiffs could not have

mmherited to the balance ' share of the property from Mudiyanse.
Posseessory Action filed in the District Court of Kegalle

[70] A perusal of the judgment of the learned Additional District Judge
clearly reveals that the Plaintiffs were declared owners of the property n
question on the basis that the Defendant filed the Partiton Action bearing

No. 18036/P after the judgment was entered m favour of Mudiyanse and
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Punchirala in a previous Partition Case bearing No. 15759 and without

making Punchirala and Mudiyanse parties to the said action.

[71] The relevant parts of her findings at page 183 of the briet are as
follows:
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[72] The said District Court Case bearing No. 15759 filed by Mudiyanse
and Punchirala (Ist Plamntiff) on 31.01.1963 was only a possessory action
(15759/1). The Plaintiffs in that case prayed for the restoration of the
possession and ejectment of the Defendants from the land called
“Kudumeriya” alias “Golawellaukapuhena” now watta. By the said
judgement dated 06.08.1965, the District Court restored the Plamntffs’
possession and made order to eject the Defendants i that case (P9). The
Appeal against the said judgment was dismissed by the Supreme Court on

25.09.1966. (P11).

[73]. In the possessory action, the cause ol action is based on the
enjoyment of an earlier peaceful possession and subsequent ouster leaving
the question of title open for further mvestigation in another suit and

hence, the possessiosry action constitutes an action n personain.

[74] The Plammtfls’ own documents marked P6-1’12 clearly indicate that
Case No. 15759 was only a land case (a possessory action) which only
binds the parties to the action. Thus, 1t has no binding effect on the
Defendant who was not a party to the said action. The question of
ownership or prescriptive possession were never tried and decided in the
said action. The learned Additional District Judge was clearly i error

making her findings on the basis that there were two parallel partition
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action, one filed by the Ist Plamtiff and Mudiyanse (Case No. 15759/1)
and another by the Defendant (Case No. 18036/P).

[75] The reasons given by the learned Additional District Judge that the
Plaintiffs are the owners of the property in question are contrary to what is
plainly proved by documents produced and evidence adduced by the
parties and are clearly erroneous, irrational, unreasonable and
unacceptable and cannot stand. For those reasons, I hold that the Plaintiffs
have not proved title to the property in dispute and hence, the Plaintiffs’

action should fail for the failure to establish title to the land in question.
Prescritive Possession of the Plaintiffs

[76] At the trial however, the Plaintiffs have further raised issue 5 to
indicate their position that the Defendant forcibly entered the land in

dispute on 16.02.1974 and dispossessed the Plaintiffs. It reads as follows:
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[77] The Plaintiffs raised the issue 6 to indicate that they together with their
predecessors n title possessed the said land for more than 10 years and
acquired prescriptive title to the same.
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[78] Perusal of the Judgement of the learned Additional District Judge
further reveals that she has further decided that the Plaintiffs have acquired
prescriptive title by uninterrupted and undisturbed possession for well over

10 years and thus, answered the issue 6 in favour of the Plaintiffs.
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[79] The learned Additional District Judge has heavily relied on the
documents marked P4 to P6 and the judgement of the Possessory action to
hold that the Plamntiffs and their predecessors had undisturbed and
uninterrupted possession m the land depicted m Plan No. 1346 (P1). The
documents marked P4-P6 relate to a permit granted and Payments made
by the Ist Plainuff for Rubber Replanting Subsidy Scheme in 1961 and the
documents marked P13 and P15 relate to payments of acreage taxes by

Punchirala from 1967-1969, 1970.

[80] A perusal of the documents marked P10 (judgment) and P12 (Fiscal

Report) reveals that after the possessory action was decided in favour of

them by the Fiscal on 27.07.1967. The evidence of Indrani Menike was
that (1) Punchirala replanted bud Rubber in 1960 and thereafter, when the
brother of the Defendant disturbed the possession of the land, a case was
filed in the District Court bearing No. 15759; (1) the Fiscal handed over
possession thereof to Punchirala and then, Punchirala attempted to clear
the land, but the Delendant forcibly entered mto the land on 15.02.1974

and destroyed the rubber plantation in 1986.

[81] She has, however, admitted m evidence that although Punchirala
replanted bud rubber in 1960, he was not allowed to possess them by the
Defendant and in the result, no party made use of the land after 1960. Her

evidence at pages 84-87 and 104 of the brief is as follows:
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[82] Indram Menike has further stated in evidence that although her grant
father, Mudiyanse had given the land in question to Punchirala, she was
not aware of when her father Punchirala possessed the land in question.

Her evidence at pages 98-99 of the brief 1s as follows:

g:- ©° svIded o@ems o@ed Bx emE e@ 9CeE ¢@® 98
D3 Bdeg ?
¢ - oo o) TE D8 O8dn a8, @R el avwr Sus.

[83] No complaint was produced by the Plaintiffs to substantiate the
position that the Defendant forcibly entered ito the land in question in
1974 and thereafter destroyed the rubber plantation in 1986. Apart from
the said documents P4 to P6, P13 and P15 which relate to the period from
1967-1971, there 1s no other documents produced by the Plaintffs to
establish that after the possession was handed over to Punchirala and
Mudiyanse on 27.07.1967 i the possessory action, they continued to
possess the said land until such time they were dispossessed by the

Defendant on 16.02.1974.
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[84] In this context, the learned Additional District Judge has held that the
Plamtfls have not proved that the Defendant foreibly entered into the land
in question on 16.02.1974 and dispossessed the Plammtifl and hence,

answered the 1ssue no. 5 as “not proved’.

[85] In the circumstances, the Plaintiffs have failed to adduce credible
evidence to prove that the Plamufls and their predecessors had
undisturbed, uninterrupted and adverse possession in the said land for
more than 10 years and acquired prescriptive title to the same.
Accordingly, the findings of the learned Additional District Judge that the
Plaintiffs and their predecessors possessed the land in question for more

than 10 years and acquired prescriptive title to the said cannot stand.
Final and conclusive effect of the partition decree

[86] The learned Counsel for the Plaintiffs further submitted that as the lis
pendens had not been registered m respect of a larger land and the
Plamntiffs m the previous partiton case No. 18036/P had not made the
present Plaintffs parties to the said Partiton Action, the judgment i the
said partition action 1s not conclusive as per section 48 (3) ol the Partition

[aw.

[87] The District Court of Kegalle Case No. 18036 1s a Partition action and
lot 2 of the Final Plan No. 3589 (V1) was allotted to the present Defendant
who was the Plamtft in the said case, while lot 1 of the the said Final Plan

rd

was allotted to the 1" to 3° Defendants by virtue of the Final Decree of the
said Case marked V4. Final Decree Decree entered by the District Court

on 27.06.1968 (V4).

[88] The Defendant’s position is that he was placed in possession to lot 2
of Plan No. 3589 (V1) on 27.06.1968 by virtue of the Final Decree Decree
entered by the District Court on 27.06.1968 (V4). The hnal decree entered

in a partition action 1s a decree i rem and it binds the whole world as
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manifest from the provisions of Section 48(1) of the Partition Act No. 21 of

1977. Section 48 (1) of the Partiton Law reads as follows:

(1) Save as provided i subsection (5) of this section, the mterlocutory

decree entered under section 26 and the final decree of partition
entered under secton 36 shall, subyect to the decision on any appea
which may be preferred therefrom, and in the case of an interfocutory
decree, subyect also to the provisions of subsection (4) of this section,
be good and sullicient evidence of the title of any person as to any
right, share or interest awarded therein to him and be final and
conclusive for all purposes against all persons whomsoever, whatever
nights title or mterest they have, or claim to have to or in the land to
which such decree relates and notwithstanding any omission or defect
of procedure or i the proof of title adduced before the court or the
fact that all persons concerned are not parties to the partition action;
and the right, share or iterest awarded by any such decree shall be
free from all encumbrances whatsoever other than those specified in
that decree.

In this subsection “omission or defect of procedure ” shall include an
omussion or failure-

(a) fo serve summons on any party; or

(b)  to substitute the heirs or legal representatives of a party who
dies pending the action or to appoint a person to represent the
estate of the deceased party for the purposes of the action; or

(c)  toappomt a guardian ad litem of a party who is a minor or a
person of unsound mind.

(2) The interlocutory decree and the final decree of partition entered i

(.

5

a partition action shall have the final and conclusive eflect declared
by subsection (1) of this section notwithstanding the provisions of’
section 44 of the Evidence Ordinance, and accordingly such
provisions shall not apply to such decrees.

1he powers of the Supreme Court by way of revision and restitutio
mintegrum shall not be affected by the provisions of this

subsection.....

1he mterlocutory decree or the final decree of partition entered

in a partition action shall not have the final and conclusive effect given
to it by subsection (1) of this section as against a person who, not
having been a party to the partition action, claims any such right, ttle
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or mterest to or m the fland or any portion of the land to which the
decree relates as 1s not directly or remotely derived from the decree,
i, but only if; he proves that the decree has been entered by a court
without competent jurisdiction.

[89] In Odiris Appuhamy v. Caroline Nona 66 N.L.R. 241, Basnayake C.J.
analysed the three sub-sections, 1, 2 and 3 of Section 48 of the Partition

Law and stated as follows:

“The three sub-sections taken collectvely mdicate that notwithstanding-

a) any omission or defect of procedure; or

b) m the proof of ttle adduced before the court; or

¢) the fact that all persons concerned are not parties to the
partition action;

the decrees are final and conclusive against all persons whomsoever
except agamnst a person who has not been a party to the partition
action and claims a ttle to the land independently of the decree.
Such a person must assert his clamm in a separate action and can only
succeed il

a) he proves that the decree had been entered by a court without
competent jurisdiction; or

b) that the partition action has not been duly registered as a lis
pendens.....

The District Judge has no power to set aside his own decree. All
decrees passed by the Court are, subject to appeal, final between
the parties (sec. 207 Civil Procedure Code) and may not be varied
except mn the circumstances set out i section 189 of the Code which
empowers the Court to correct any clenical or arithimetical mistakes
m any judgment or order or any crror arising therem from any
accidental slip or omission.  The Court may also make any
amendment which is necessary to bring a decree into conformity
with the judgment. There 1s no mherent power m a Court of
subordinate jurisdiction to set aside its own decree even though it be
wrong.”

[90] The present action does not fall within the ambit of any exceptions to
the final and conclusive eflect of a final decree ol a partition action as set

out 1n section 48 of the Partition Law. Section 48 (5) restricts the grounds

('S
h
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depriving an interlocutory decree of its “ final and conclusive” character to
(1) want of jurisdiction in the court; and (i1) want of due registration of lis
pendens; and (1) )is concerned with a person who was not a party to

the partiton action.

[91] Although the learned Counsel for the Plaintiffs has merely stated in
the written submissions that no lis pendens was properly registered in Case
No. 18036/P and therefore, the final decree is defective, no material was
placed before the District Court to substantiate this position by the

Plaintiffs.

[92] It has been clearly established by the Final Partition Decree entered in
the District Court of Kegalle Case No. 18036/P that the present Defendant
was declared entitled to lot 2 and the Ist to 3rd Defendants in that case
were declared entitled to lot 1 in Plan No. 3589 made by Mr. J. Aluvirare,

Licensed Surveyor.

[93] For those reasons, I hold that the Final Partition Decree entered by

the District Court of Kegalle m Case No. 18036/P shall be final and

conclusive agamst all persons notwitstnading any omission or defect of

procedure or in the proof of title adduced before the court or the fact that
all persons concerned are not parties to the partition action. The learned
Additional District Judge has clearly disregarded the final and conclusive
effect of the Final Decree entered in the Partition Case No. 18036/P which

binds the whole world.

[94] For those reasons, I am of the opinion that the findings of the learned
Additional District Judge are not rationally possible, unsupported by oral
and documentary evidence and are contrary to facts and law and therefore,
the judgment of the learned Additional District Judge of Kegalle dated

13.07.1999 cannot stand.
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Conclusion

[95] For those reasons, I set aside the judgment of the learned Additional
District Judge of Kegalle dated 13.07.1999 and make order dismissing the
action filed by the Plaintiffs in the District Court of Kegalle Case bearing

No. 1995/1..

[96] The Appeal 1s allowed without costs.

JUDGE OF THE COURT OF APPEAL

Shiran Gooneratne J.

[ agree.

JUDGE OF THE COURT OF APPEAL
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ANNEXURE “A” - Plan No. 1346 (P1)
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