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Arjuna Obeyesekere, J

The Petitioner has filed this application, seeking inter alia the following relief:

a) A Writ of Certiorari quashing the Circular annexed to the petition marked ‘P8’
by which the 1°' Respondent, the Secretary, Ministry of Environment has vested
residue forests in the 7t Respondent, the Conservator General of Forests;

b) A Writ of Prohibition preventing the 7" Respondent and those acting under him

from interfering with the issuance of a mining license to the Petitioner.
The facts of this matter very briefly are as follows.

The Petitioner states that a Mining License to operate a quarry is issued by the 10™"
Respondent, the Geological Survey and Mines Bureau on the recommendation of the
Divisional Secretary of the area within which the quarry is situated. The Petitioner
has stated further that in addition to the said recommendation, an applicant must
obtain an Environmental Protection License issued by the Central Environmental
Authority and a Trade License issued by the Pradeshiya Sabha of the relevant area in
order to obtain the license from the 10% Respondent. An applicant is thereafter
required to obtain an Explosive License from the District Secretary of that area. A
pre-condition to obtaining any of the said licenses however is the recommendation

of the Divisional Secretary.

The Petitioner states that he made an application in early 1997 to the 6"
Respondent, the Divisional Secretary, Irakkamam seeking the recommendation of
the 6™ Respondent to carry out mining of metal on a State Land. The Petitioner
claims that the 6™ Respondent, having carried out an investigation of the site and
having been satisfied of the suitability of the land to carry out a quarry, had
recommended the issuance of a mining license. The 10™ Respondent had thereafter
issued the Petitioner a mining license in July 1997 valid for a period of one year. The
said license had been renewed annually until 29" December 2011. The Petitioner
states further that he operated the quarry during this period, after having obtained

all other regulatory approvals.



In early December 2011, the Petitioner had made an application to the 6"
Respondent, seeking his recommendation to renew the mining license for a further
period of one year. The 6" Respondent had however refused to act on the said
application and had informed the Petitioner that the relevant State land has been
vested in the Department of Forest Conservation and that the 6" Respondent no
longer has the jurisdiction to recommend his application. The 6" Respondent had
accordingly advised the Petitioner to submit his application to the Department of

Forest Conservation.

The Petitioner had thereafter made inquiries with regard to the change of procedure
and found that the 1°* Respondent, the then Secretary, Ministry of Forests and
Environment had issued Circular No. 5/2001 dated 10t August 2001, annexed to the

petition marked ‘P8, which reads as follows:

“Oeld gbeEie IR DREPMMOFB KM Bens @m ®ed oo 02/02/03/3011 @
1998/07/01 €on& epotd 05/98 €080 OpeERn @GBS GO DO b O®P HHIED
O =0C PP OPeCaAn SHND DO EIed.

02) 0 & EMED SHede SN IRt S DBWERS MUY N ABS CIRM®
ewel. a0 d& e ecoCneRSND, O B85 e eccoInERSND ©®
e eCn® mSoe 0. OEm DSl eritn ONEn OMSHO @ Ggro®
goes® e 9o liesn ecoICnHeRSNd BB CIEH® WOH ER® OO, &l
SOmdn CEm, O e, D9, guHEHP om £OWDD Owew, O 80 .Cueey
ee®Cnedsnd ¥BS ©IEmH® 6mweld. 98 e eeoCHeRsnd e d» 89
0@ CHERSND BB CIEH® eMOs) R MIET OZed gdere WIRE
Oens ecEr eCn® Bls dedw CIEM® @d.

03) ez0 EE80n eCod/edBEn 6Cnmd ded ®Epa®n Do BrE® gdeE® IRt &M
O oBeBBnd 0ED DSPMDOK DOV, Oif) Tre HO® @& gose DO oeH
0 ©0eEn LoICHRSNOD OOy Eed. (e §Oc gdun GOSDOEE TaHS
eCm® BGISO/Ened BOISO ® ecE@n 6Cn® OISO PR MEOR POB@ID OEH)
O mer) Loy e SOOIE qid AR HIen SO0 ¥ ANOS eened.)

04) Ol goeEe ME: HEKE cOss e0®H0H DO HOE® ML) MISHRVD GOGs
oesl P & Pl ON@ad ewicamd o ©Ped & =060 g@OBwed eCHed
catdens @ gSod gRoBre DOQDD @ECEE DO gHRItr EVIOD @m ed.
e®® gaiod gROBE DY Oo oo, AP ) O 89 oo Denn wWedweio
goOR g@osre O Sewisalsensl ©OsDm 0. 9id ED) WS odasensl §
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Ox@ad ewica®d o0 THfEnm 980 «0=dHm DOYPD Eled DO, 98 orn &
8Secrw d& liend P08 Bned Hlecw 680 gl GRBNEG® BDOYO O®
WY VERO®D. e VYD VBS GABHHK WOY) EVD ¥ ewiMD xR BDOSES
a® coms 5D ©)0aln com dew &060 OGN0 EX 500 oeHm &®
ewicam® ewicnm® 0m dm My WO GiY. 060 Giodes gdrs d& GOSIOEE
O® 000 Giadd cudne ewicswme D88 ER) ecre ® On Lo DE @y ed.
aoR 5Sefm goP 90 AR BEAcD goaPidn @ OB ecy EID GO, 9%
oo oS00 cOn &0t ge)e ©ISKDrD Qe emSets do i ERIER oeHm
exniBy 90® 90 eMPMOE 0O SHeos WOy EIed.”

The said Circular had subsequently been amended by Circular No. 2/2006 dated 17"
May 2006, annexed to the petition marked ‘P10’.

The Petitioner’'s complaint to this Court is twofold. The first is that the 1%
Respondent, by virtue of being the Secretary of the Ministry under which the
Department of Forest Conservation has been placed, does not have the power to
issue the Circular ‘P8’. The second is that the land on which the quarry is situated is
not within a Reserve Forest and therefore the 7% Respondent cannot exercise any

jurisdiction over the said land.

The Forest Ordinance introduced in 1907 is the cornerstone of the present law
relating to forests. The Ordinance was substantially amended by the Forest
(Amendment) Act No. 65 of 2009, which re-named the Ordinance as the Forest
Conservation Ordinance. The long title of the Act specifies that it is a law relating to
the conservation, protection and sustainable management of the forest resources

and utilisation of forest produce.

Section 78 of the Act defines a ‘Forest’ to mean ‘all land at the disposal of the State’.
The phrase, ‘all land at the disposal of the State’ has been defined in Section 78 of

the Act to include the following:

“(a) all forest, waste, chena, uncultivated, or unoccupied land, unless proof is

adduced to the satisfaction of the Court that some person:

(i) has acquired, by some lawful means, a valid title thereto, or



(ii)  has acquired a right thereto as against the State by the issue to him
of any certificate of no claim by the State under the State Lands
Encroachments Ordinance or the Definition of Boundaries Ordinance,

or

(iii) is entitled to possess the same under a written grant or lease made
by or on behalf of the British, Dutch, or Sri Lankan Governments, and

duly registered in accordance with law.

(b) all lands resumed by the State under the provisions of the Land
Resumption Ordinance, and all lands which have been declared to be the
property of the State by any order passed under "The Waste Lands
Ordinances, 1897 to 1903", the Land Settlement Ordinance, or to which
the State is otherwise lawfully entitled;

Thus, any land which does not fall within (i) - (iii) above, would be forest land.

The Petitioner does not dispute the fact that the land on which the quarry is situated
is State land. Applying the above definition, the land on which the quarry is situated
would therefore fall under the definition of a forest.

Section 3 of the Act contains provision to declare as a ‘Reserve Forest’ the lands that
are referred to in that section. Section 3A empowers the Minister to declare any
specified area of State land or the whole or any specified part of any Reserve Forest
as a ‘Conservation Forest’. Furthermore, the Minister may, in terms of Section 12 of
the Act, by Order published in the Gazette, constitute any portion of forest a ’village
forest’ for the benefit of any village community or group of village communities. The
learned Senior State Counsel has stated that any other forest land, which has not
been declared either as a Reserve Forest, Conservation Forest or a Village Forest is
referred to as ‘residue State forests’. The fact that there can be forest land other
than the three categories referred to above is recognized by the amendment made
to Section 20 of the Act by the Forest (Amendment) Act No. 65 of 2009.*

! In terms of Section 20(1)(d) of the Act, quarrying stone within a residue forest land is an offence punishable
by imprisonment or fine or both.



The learned Senior State Counsel has submitted that irrespective of the classification,
the control, management and regulation of forest land as defined in Section 78 is
with the Conservator of Forests. He submitted that while the power to manage
forests is with the Department of Forest Conservation, the Act contained provisions
which empowered the Divisional Secretaries to take steps to safeguard forest land.
The learned Senior State Counsel submitted further that the administrative power to
manage residue forest land had been vested in Divisional Secretaries by a circular
issued in 1998 and that all what the Circular ‘P8 has done was to cancel that circular

and re-vest all residue forest land in the Conservator General of Forests.

In support of his submission, the learned Senior State Counsel drew the attention of
this Court to two Circulars. The first is Circular No. 49 dated 16" January 1980, titled,
‘O oPed eeoe H0® issued by the Secretary, Ministry of Lands and Land
Development. By this Circular, which has been annexed to the Statement of
Objections marked ‘R2’, the power to regulate the felling of trees was vested with

the State Timber Corporation.

The second is Circular No. 5/98 dated 1* July 1998, marked ‘R3’, issued by the
Secretary, Ministry of Forests and Environment. The learned Senior State Counsel
submitted that the power to administer residue forest land had been conferred on
Divisional Secretaries by ‘R3’, as borne out by the following portions of ‘R3’ which

reads as follows:

“Oidm OaMSHO 6® crBm ONEm OMSHO B8 leH 6cSHERSND BB
CRO® D08 EI® MO, il £S0MBn OEm, & X, gHOHD 6n SO
OBo, O 80 @lie®n ccoInedsind B8 @eEoHn ewed. PR OSHRSD G®D
ex0 S0)WOn miEr Osed gheE® MEL D®eNs ®IESED

Osed qbec® DiEr IR H0e® i ©dd fiXlew D& lied 65 e
eCm® OGISOn ol DEIGEE 880 e®. 20 O &) Oif) o DuE DEed 880 e®.
200 © 58 Oif) Deelnds o Osed gder® ME: O GO NEH SHERRRD
088 oran D08 ERD oo, O GPWKO g8 S0 EefGn eCn® dlisie
CIRDNO Koew 0. ewed cONT PR HMINO O DECORMDOBO® DeEBm HHO®
o et Hm) om el 900 e Osed 9id e mE Osed iR ®
oPR0 cOn get) oo oes DOwnm SO0 edneds Osed ghed® e dmE
0Wens eOan DOWH OEM 6MKE) K5 008 P8 @E0wd Oued gder® IE?
DSOMDOND SO HEHS GO BD0 B OO RS GOMOMNDL WOH) EIed.



e DEIeE 880 e®. 8 DO O8N Oif) om DR DEGed 880 e®». 80 O &) OB
SO0 WEE O& obiien DB C)em® DR BB MO O g8 Pmed miEr oM
gedBr eCw® OG0l 88 CIEHL BE o €D. enwed OnY BOEP gdere IR
a5 0o gSeudnd ganmED YOO EOEE DMORH OCHIE LORD VKO
DECOMWON WORD BEDS 6XIE) OB @EN®.”

It was the submission of the learned Senior State Counsel that a decision was taken
to re-vest in the Department of Forest Conservation all such forest land over which
the Divisional Secretaries had been conferred power in terms of ‘R3’. That is a policy
decision that the Government is entitled to arrive at, taking into consideration inter
alia its policy objectives and the development needs of the Country at any given
time. The policy that prevailed in 1998 is reflected by ‘R3’ while the change in policy
is reflected in the Circular ‘P8’.

The learned Senior State Counsel drew the attention of this Court to the judgment of

the Supreme Court in Ranjanee Pathirana vs Secretary, Ministry of Environment

and Natural Resources and Others.” In that case, the appellant was occupying a

forest land on an annual permit issued by the Divisional Secretary. After hearing all
parties, the Court of Appeal had issued a Writ of Mandamus directing the Secretary,
Ministry of Environment and Natural Resources and the Conservator of Forest to
take appropriate steps to protect the forest described in the permit issued to the

appellant. On appeal, the Supreme Court held as follows:

“All natural forests are vested with the Department of Forest Conservation. The
forests which are not controlled by the Department of Wildlife and Department
of Forest Conservation were vested with the Divisional Secretaries. However,
with the introduction of Circular No. 5/2001 the aforementioned Government
forests which were earlier vested with the Divisional Secretaries had been
vested with the Department of Forest Conservation on 10" August 2001. .... The
Conservator of Forests has a legal duty and authority to protect the forest. In
the field of public law the writ of mandamus is a powerful weapon the Courts
use freely to prevent breach of duty and injustice. When mismanagement is

obvious it is the duty of Court to be vigilant and remedy the situation.”

2sc Appeal No. 78/2006; SC Minutes of 5™ March 2000.



Taking into consideration the totality of the above, and especially the judgment of
the Supreme Court, this Court is in agreement with the submission of the learned
Senior State Counsel that all what ‘P8’ has done is to restore in the Conservator
General of Forests, the administrative power to manage residue forest land which
had been given to Divisional Secretaries by ‘R3’. This Court is therefore of the view
that the provisions of Circular ‘P8’ are neither arbitrary nor ultra vires the powers of
the 1*' Respondent, who is the Secretary of the Ministry entrusted with the subject of
forests,® and that the 7% Respondent can exercise powers conferred on him by the
Act over all forest land. The necessity to consider the prayer for the Writ of

Prohibition therefore does not arise.

In the above circumstances, this Court does not see any legal basis to grant the relief

prayed for by the Petitioner. This application is accordingly dismissed, without costs.

Judge of the Court of Appeal

A.H.M.D.Nawaz, J,
President of the Court of Appeal

| agree

President of the Court of Appeal

* Vide paragraph 3 of the petition.



