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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST 

REPUBLIC OF SRI LANKA 

In the matter of an application for Bail in terms 

of  Section 83 (2) of the Poisons, Opium and 

Dangerous Drugs Ordinance No. 13 of 1984 as 

Amended Act No. 41 of 2002 of the Constitution 

of the Democratic Socialist Republic of Sri 

Lanka. 

 

Court of Appeal No: Head Quarters Inspector,    

CA/BAL/0441/2023  Head Quarters Police Station    

 Negombo 

MC Negombo       Complainant 

Case No: M/26448 Vs. 

  

 1. Mohammad Simsar Mohammad Simnas, 

     No. 24A, Jayarathna Road, 

     Negombo 

 

 2. Seinul Labdeen Jamaal, 

     No. 16B, B.S. Avenue,  

   Jaffna; and 

   No. 310/28, 

   Blumendal Place, 

   Colombo 13. 

        Suspects 

 

          And Now Between 

      

 Mohammad Simsar Mohammad Simnas, 

 No. 24A, Jayarathna Road, 

 Negombo 

                (Presently at Negombo Remand Custody) 

             

          1st Suspect-Petitioner 

         Vs. 

 

 1. Head Quarters Inspector, 

   Head Quarters Police Station, 

   Negombo  
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  2. Hon. Attorney General 

     Attorney General’s Department 

       Colombo 12 

 

                    

       Respondents 

 
 

 
Before :          R. Gurusinghe J 
    & 

   M.C.B.S. Morais J 
 
 

Counsel :  Rochelle Ariyawansa instructed by 

   Chamari Mahanayake  

   for the 1st Suspect-Petitioner 

    

   Sudharshana de Silva, S.D.S.G., with  

   Fahim Mashood, S.C   

   for the State 

 

Argued on  :  06/05/2024  

Decided on : 20/06/2024 

 

      ORDER 

 

R. Gurusinghe  

 

The petitioner is the suspect in the Magistrate’s Court of Negombo, in Case 

bearing No. M/26448.  The petitioner was arrested by the officers of the 

Negombo Police station on 07-12-2024, for allegedly being in possession of 

203.0 grams of Methamphetamine and 201.0 grams of Heroin, which are 

offences punishable under the provisions of Section 54A of the Poisons, 

Opium and Dangerous Drugs Ordinance (hereinafter referred to as the 

Ordinance) as amended by Act No. 13 of 1984.  Further, it was alleged in the 

‘B’ report that the petitioner had kept 40.0 kilograms of Cannabis.  
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The petitioner filed this application before this Court under the provisions of 

section 83 of the Ordinance as amended by Act No. 41 of 2022. 

 

The provisions of section 83 of the Poisons, Opium, and Dangerous Drugs 

Ordinance, as amended by Act No. 41 of 2022, state; 

 

 83.  (1) Subject to the provisions of sections 84, 85 and subsection (2) 

of this section, a person suspected or accused of an offence under sections 

54A and 54B of this Ordinance, shall not be released on bail by the High Court 

except in exceptional circumstances. 

 

  (2) Notwithstanding the provisions of sections 84 and 85, a person 

suspected or accused of an offence under subsection (1) of section 54A and 

section 54B- 

 

(a) Of which the pure quantity of the dangerous drug, trafficked, 

imported, exported or possessed in ten grammes or above in terms of 

the report issued by the Government Analyst under section 77A; and 

(b) Which is punishable with death or life imprisonment, shall not be 

     released on bail except by the Court of Appeal in exceptional 

    circumstances. 

 

(3) For the purposes of this section “dangerous drug” means 

 Morphine, Cocaine, Heroin and Methamphetamine.” 

 

Under the above provisions of law, the petitioner must establish exceptional 

circumstances that warrant enlarging him on bail. The petitioner pleaded the 

following as exceptional circumstances for consideration by the Court.   

 

A. The investigation conducted by the 1st Respondent was spurious, not 

trustworthy, unfair and highly improbable. 

 

B. The 1st Respondent has maliciously fabricated the case against the 

Petitioner and misled the court using false information. 

 

C. The 2nd Suspect named Seyinul Aabdeen Jamal affirmatively admitted the 

exclusive possession of Ganja and Methamphetamine (Ice). 

 

D. The 1st Respondent has failed to produce DVR machine which contains 

CCTV footages to the Court. 
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E. The revealed evidence would not warrant any conviction against the 

Petitioner and it would be a substantial miscarriage of justice if the 

Petitioner is not enlarged on bail. 

 

F. Unjustifiable delay of the Indictment. 

 

G. The Petitioner further states that he is the father of two children, ages 11 

and 8, and the breadwinner of the family. 

 

H. The Petitioner has been in remand custody for more than twenty-nine 

(29) months as at the date of filing this application. 

 

The respondents have filed objections to the petitioner’s application and denied 

paragraphs A, B and D of the grounds pleaded by the petitioner.  In answering 

to ground F the respondents have stated that there is no excessive or 

unjustifiable delay on their part and further stated that the period in remand 

custody cannot be considered as exceptional circumstances to consider bail.  

Further, the respondents have reiterated the facts stated to the Magistrate’s 

Court.  The respondents have also taken up the position that the petitioner has 

failed to adduce any exceptional circumstances to grant him bail.    

 

The respondents have also pointed out the fact that the petitioner has been 

indicted along with four other accused in the High Court of Negombo, Case No. 

HC 1187/2019, where count nos. 1, 6, 7, 14, 15 and 16 were levelled against 

the petitioner. The charges against the petitioner, in that case, are conspiracy 

to traffic heroin, possession of 71.95 grams of heroin, trafficking of 71.95 grams 

of heroin, aiding and abetting to traffic 362.14 grams of heroin, possession of 

1091.4 grams of heroin and trafficking of 1091.4 grams of heroin.  

 

In terms of section 83 (2) of the Ordinance, the law envisages keeping the 

suspect or accused of an offence under sections 54A and 54B, of which the 

pure quantity of Dangerous Drugs trafficked, imported, exported or possessed 

is 10.0 grams or above, in  custody until the conclusion of the trial.   The 

suspect can only be released on bail as stipulated in Section 83 (2) of the 

Ordinance, if he can show that there exist exceptional circumstances which 

warrant granting bail.  

 

In this case, as exceptional circumstances, the petitioner challenged the 

position of the prosecution.  However, at this stage, there is no sufficient 

material to assess the strength of the prosecution case.  As facts stated in the B 

reports, there are sufficient grounds for arrest.  When considering the facts of 

the case, we see no inordinate or unjustifiable delay on the part of the 

respondents. 
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The quantity of dangerous drugs allegedly found in the possession of the 

petitioner is not a user quantity, but a commercial quantity.    

 

The petitioner suppressed the fact that he had been indicted in the High Court 

of Negombo for another grave offence. This suppression of material fact 

warrants the petitioner's application to be dismissed in limine. There is a high 

risk of absconding if the petitioner is granted bail in these circumstances. 

Therefore, it is not appropriate to release him on bail at this stage. 

 

For the reasons stated above, the application of the petitioner is dismissed. 

 

The Registrar is directed to forward a copy of this order to the Magistrate’s 

Court of Negombo. 

 

 

 

Judge of the Court of Appeal. 

 

 

M.C.B.S. Morais J.  

I agree.     

       

      Judge of the Court of Appeal. 

 

 

 

  


