IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST

REPUBLIC OF SRI LANKA

Court of Appeal No:
CA/BAL/038/2023

MC Nugegoda

Case No: B 11094/2022

Before :

In the matter of an application for Bail in terms
of Section 83 (2) of the Poisons, Opium and
Dangerous Drugs Ordinance No. 13 of 1984 as
Amended by Act No. 41 of 2002 of the
Constitution of the Democratic Socialist
Republic of Sri Lanka.

Dapanadurage Pathma Indralatha
16/08, Bandarawatta,
Thalangama North,

Battaramulla.

Petitioner
Vs -

1) Officer-in-Charge
Police Narcotic Bureau,
Colombo O1.

2) Hon. Attorney General,
Attorney General’s Department,
Colombo 12.

Respondents

AND

Hewa Peduru Arachchige Rajith Kumara
Senevirathna

Suspect

R. Gurusinghe J.

&

M.C.B.S. Morais J.



Counsel : Punarji D. Karunasekara
for the Petitioner
[.M.M. Fahim, SC,

for the Respondent

Argued on : 20.11.2023
Decided on : 06.12.2023

ORDER

R. Gurusinghe J

The petitioner is the mother of the suspect in the case bearing no.
B11094/22 in the Magistrate’s Court of Nugegoda. The suspect was
arrested on 07-12-2022 by the Officers attached to the Police Narcotic
Bureau for allegedly having been in possession of 13 grams of
Methamphetamine, which is an offence punishable under Section 54 of the
Poisons ,Opium, and Dangerous Drugs Ordinance as amended by Act No. 41
of 2022 (The Ordinance).

The petitioner has submitted the following as exceptional circumstances to
be considered by the Court for granting of bail to the suspect.

i The suspect is a father of a son who is nearly three years old as at
Nnow.
ii. The said son is suffering from Ventricular Septal Defect, Ostium

Secundum Atrial Septal Defect and Atypical Febrile Convulsions
(possessing two holes in the heart) and is subject to undergo
cardiac surgery at Lady Ridgeway Hospital for children without a
delay, and therefore it has become essential for the father who is
the suspect in this application to be with the child.

iii. The mother of the said son has left the matrimonial house and
abandoned the said sick child.

iv. That the petitioner currently looks after the said son.



V. That the petitioner, too, has Osteoporosis and Arthritis, which has
made it challenging to take care of the said son of the suspect.

vi. The petitioner was also looked after by the suspect till the date of
arrest.

The respondents have objected to bail being granted to the suspect as the
petitioner has failed to demonstrate any exceptional circumstances to invoke
the jurisdiction of this Court. Furthermore, the respondents have submitted
that the petitioner had a previous conviction for being in possession of 263
milligrams of heroin in the case no. 33070/22 of the Magistrate’s Court of
Kaduwela, in which the suspect was fined Rs. 5,000/-. In addition, the
suspect is indicted before the High Court of Colombo for being in possession
of and trafficking 122.3 grams of Methamphetamine under case no. HC
2505/2021.

The provisions of section 83 of the Poisons, Opium, and Dangerous Drugs
Ordinance, as amended by Act No. 41 of 2022, state;

83. (1) Subject to the provisions of sections 84, 85 and subsection
(2) of this section, a person suspected or accused of an offence under
sections 54A and 54B of this Ordinance, shall not be released on bail by the
High Court except in exceptional circumstances.

(2) Notwithstanding the provisions of sections 84 and 85, a
person suspected or accused of an offence under subsection (1) of section
54A and section 54B-

(a) Of which the pure quantity of the dangerous drug, trafficked,
imported, exported or possessed in ten grammes or above in terms
of the report issued by the Government Analyst under section 77A;
and

(b) Which is punishable with death or life imprisonment, shall not be

released on bail except by the Court of Appeal in exceptional

circumstances.

(3) For the purposes of this section “dangerous drug” means
Morphine, Cocaine, Heroin and Methamphetamine.”

The grounds urged by the petitioner cannot be considered exceptional
circumstances that warrant granting bail to the suspect. The petitioner has
failed to state that the suspect has one previous conviction and a pending
case in the High Court for a similar offence. This should be taken as



deliberate suppression of material facts. In these circumstances, the suspect
cannot be released at this juncture. The bail application is dismissed.

Judge of the Court of Appeal

M.C.B.S. Morais J.

I agree.

Judge of the

Court of Appeal.



