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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA 

Avissawella District 

Court Case No: 17198/P 

Appeal's Case No: 808/99(F) 

1. Thennekoon Mudiyanselage Kapila 

Thennakoon Ruwanwella, Niwunhella. 

2. Thennekoon Mudiyanselage Aron Singho 

Ruwanwella, Niwunhella. 

Plaintiffs 

Vs. 

1. T.M. Podi Appuhami, 03 rd Mile Post, 

Pulmude Road, Bogahawewa 

2. Keragalaralage Piyadasa, Imbulana 

Ruwanwella. 

3. Watthayalage Suwada, Imbulana, 

Niwunhela. 

4. Watthayalage Jema, Imbulana, 

Niwunhella. 

s. Watthayalage Bebi, Imbulana, Niwunhella. 

6. Wdtthayalage John, Imbulana, 

Niwunhella. 

7. Watthayalage Kirilamaya, Imbulana, 

Niwunhella. 

8. Watthayalage Ranmanike, Imbulana 

Ruwanwella. 

9. Watthayalage Wimalasena, Lewangama, 

North. 

10. Watthayalage Lalith Gunaratna, 

Lewangama, North. 

Defendants 

By Now 

1. Thennekoon Mudiyanselage Kapila 

Thennakoon, Ruwanwella, Niwunhella. 

2. Thennekoon Mudiyanselage Aron Singho, 

Ruwanwella, Niwunhella. (now deceased) 

2(a) Thennakoon Mudiyanselage Kapila 

Thennakoon, Niwunhella, Imubulana 

Plaintiff - Appellants 

Vs 



Before: 

t. Thennakoon Mudiyanselage Podi 

Appuhami, Ruwanpura, 03,d Mile Post, 

Pulmude Road, Bogahawewa. 

2. Ker~gala Ralage Piyadasa, 

Imbulana, Ruwanwella. 

3. Watthayalage Suwada (now deceased) 

3 a) Watthayalage Jayarathne. 

3 b) Watthayalage David 

both of Nivunhalla, Imbulana 

4. Watthayalage Rema 

5. Watthayalage Bebi (now deceased) 

5 a) Watthayalage Jayarathne 

5 b) Watthayalage David 

both of Nivunhalla, Imbulana 

6. Watthayalage John (now deceased) 

6 a) Wijesinghe Pedige Rupawathie 

6 b) Ajith Priyantha Kumara 

6 c) Indika Sisira Kumara 

6 d) Watthayalage Pushpa Janaki 

all of Nivunhalla, Imbulana 

7. Watthayalage Kirilamaya (now deceased). 

7 a) Ranasinghe Pedige Pod ina 

7 b) Watthayalage Gnawathie 

7 c) Watthayalage Sudath Shelton 

7 d) Watthayalage Ramani 

7 e) Watthayalage Sugath Rohitha, all of C 

'185' Nivunhella South,Levangama South 

8. Watthayalage Ran Manike, 

Niwunhella,lmbulana 

9. Watthayalage Wimalasena, 

Levangama, North. 

10. Watthayalage Lalith Gunaratna, 

Ruwenwella. 

Defendant - Respondents 

Janak De Silva J. 

& 

N. Bandula Karunarathna J. 
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Counsel: 

Written Submissions: 

Argued on: 

Judgment on: 

N. Bandula Karunarathna J. 

Rohan Sahabandu, PC with Sachini Senanayake, AAL for the 1" 
Plaintiff - Appellant. 

Vijith Singh with A. Perera for the 3rd and 5th Defendant­
Respondents. 

Waruni Ubesekara for the 6th Defendant -Respondent. 

By the Plaintiff - Appellants on 08.07.2019 

By the 3rd and 5th Defendant - Respondents on 26.06.2019 

Further Written Submissions of & 5th 

Defendant/Respondents on 14.08.2019 

By the 6th Defendant - Respondent on 11.03.2019. 

09/07/2019. 

30/09/2020. 

The Plaintiff Appellants above named, instituted a Partition action by Plaint dated 07th June 

1983, seeking a Partition of the land called and known as "Peella Aile Hena" alias "Peella Aile 

Hena Wattha" alias "Peella Gawa Hena Wattha", situated at Nivunhella village in extent as 

having of two Amunas of paddy sowing, between themselves and 1" to 10th Defendants. 

Commission was issued to Mr. P.K Sumanadasa Licensed Surveyor who returned his 

commission with Preliminary Plan No 76/1031 dated 08.09.1984 together with his report 

attached thereto depicting the corpus as Lots 1-3 therein having a total extent of A10-R3-P 

25. 

Thereafter the Defendants filed their statements of claims and by their statements of claims 

whilst denying the averments in the Plaint claimed prescriptive title to the entirety of the 

corpus. Trial in the action commenced on 12.03.1997 and 46 points of contest were raised. 

Upon the conclusion of the trial Written Submissions were filed on behalf of the Plaintiffs and 

3rd and 5th, 20d and 7th Defendants. Thereafter the Learned District Judge by her Judgement 

on 24.09.1999 whilst holding that the Plaintiffs are entitled to undivided 75/288 share of the 

corpus and decided that the 3rd and 5th Defendants had clearly proved their prescriptive title 

the portion of land they claimed. Their lots were not excluded but Court granted the said 

shares to the 3-5 Defendants. 

Being dissatisfied with the said Judgement, the Plaintiffs- Appellants above named have 

invoked the appellate jurisdiction of this Court by lodging an appeal against the sa id 

Judgement by filing a notice of appeal and petition of appeal. 

The Plaintiff Appellants (hereinafter c311ed thE' Plaintiffs) state that on a perusal of the said 

Judgement it is apparent that the LE'arned Trial Judge had failed to analyse the evidence led 
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in this case in relation to the issues fr.lnled at the commencement of the trial and had also 

failed to answer the issues. 

The Plaintiffs state that the Court erred in holding that the 3,d Defendant has prescribed to 

the right of the road in Plan X and the Northern Boundary of this imaginary lot is the Ela. They 

further state that to prescrihe to a definite distinctive area, it must be shown that, the party 

prescribing has possessed same undisturbed and uninterrupted but the bottom line is, an 

area which is distinct and definite. There is no evidence, to the effect that this area was 

possessed by the 3,d Defendant. There is no proof of commencing date of prescription and as 

to how he possessed it. The Learned District Court Judge has stated that it was possessed but 

had not analysed or evaluated and given cogent reasons for holding with the 3,d Defendant. 

It is also submitted that even though the 3,d Defendant has not proven the undisturbed and 

uninterrupted possession the Learned District Judge decided to transfer the prescriptive title 

to him. The Plaintiffs also state that according to the evidence led, the 3,d Defendant's 

possession is not undisturbed and uninterrupted possession. Therefore, he cannot claim the 

property rights through prescription. It is further submitted that, even though the identity of 

the corpus and its shares have been clearly proven and established by oral and documentary 

evidence the Learned District Judge has divided and given the shares of the land incorrectly. 

It is trite law that the duty imposed on the Judge in a partition case is a sacred one. The 

burden of seeking and getting evidence before Court. in the course of investigation of title to 

the land sought to be partitioned by parties before Court, prior to deciding what share shou ld 

go to which party is more the duty of the Judge than the contesting parties. The authorities 

proclaim that it is the duty of the Trial Judge in a Partition action to investigate title of the 

parties before he decides what share should be allocated' to which party of the case before 

him. 

The Plaintiffs emphasize that the Learned Trial Judge in the present action has failed to 

analyse the oral and documentary evidence led in this case and has failed to answer the issues 

raised by parties in the above styled action, and on this ground alone the said judgement 

cannot be sustained. The Plaintiffs therefore urge that since the Judgement given in the 

above styled action is completely contrary to the principles of law and specifically to Section 

187 of the Civil Procedure Code, the impugned Judgement of the Learned District Judge 

delivered on 24.09.1999 in the above action shou ld be set aside and direct that the correct 

shares of the corpus be allotted to parties on the title deed submitted at the trial by the 

Plaintiff Appellant and direct that the 3,d Defendant has not entitled to claim prescriptive title 

to any portion of land. 

The 3,d and 5th Defendant Respondents state that they established prescriptive title in the 

following basis. The 3,d and 5th Defendant Respondents state that Kiri Ukku, the mother of 

the 3,d Defendant was one of the original owners of the property, which the Plaintiff admitted 

in evidence. Kiri Ukku and her sisters, admittedly, transferred their interests to Peter Appu 

by deed 14731.The position taken up by the 3,d Defendant is that they remained in possession 

even after the transfer and that their possession had never been disturbed. No evidence was 

adduced to refute Defendants' position. As further proof of their long and undisturbed 
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possession, the 3 ,d and 5 tn Defendants laid claim to 100 rubber and 40 areca nut trees 

amongst other trees they had planted. This claim was recorded by the surveyor. In his 

evidence the surveyor did not give any proof that the Defenl1ants' claim had been challenged . 

Additional proof of their long occupilticon were the wells that the Defendants had constructed 

on the portion they claimed. 

Therefore, I believe that the Learned District Judge has correctly concluded that the 3 ,d and 

5th Defendants have established their prescriptive title on the basis of; 

i. The surveyor's evidence that although he has not given a separate lot number, 

there is on the ground on the basis of the boundaries, a clearly defined lot east of 

the road; 

ii. The claims of the 3 ,d and 5th Defendants to the plantations which have been duly 

noted by the surveyor; 

iii. The evidence of the other Defendants of the 3 ,d and 5th Defendants long continued 

possession; 

The 6th Defendant submits that 

a) Aforesaid judgment is being contradicted to Law and evidence adduced. 

b) Corpus has been Identified in wrongful manner. 

c) Even though the 3,d and 5th Defendants have not been proved an uninterrupted 

and undisturbed possession. They have been granted property through 

prescription. This is contrary to prescription Law, 3,d Defendant has accepted the 

Co-owner's rights in the pedigree of the Plaint. 

d) There is a legal wrong, even though parties have established their ownership, they 

have not been granted their correct property rights. 

e) Learned District Judge has failed to properly evaluate and assess the evidence of 

all parties. 

Therefore 6th Defendant allege, to reverse the wrongful Judgment of District Court 

according to the aforesaid Legal and factual submissions and grant 1/9th share of 10 Acres 

3 Roots and 25.6 Perches land to the 6th Defendant. Since he has been passed away, this 

should be granted to his son Ajith Kumara the 6th Substituted Defendant Respondent. 

The 6th Defendant states in examination in chief; 

9 ",<il,,,,,,;, @® '1)e.J@@ "lSl<il? 

C 8c@c "1l"'·C "'W"lSl @""GW,15l 8c@c "1!@C D15lZ5l, "12Sl",,6 10 1, 2Sl 11 2Sl 
"D6, "1!15J '1)W® 9<il,~"' · 

The 6th Defendant further states that through the perusal of evidence it is Crystal clear that 

the corpus is about Hi to 11 Acres. 3 Roots and 25.6 Perches. Portion of land has been granted 
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to 3rd Defendant from Learned District Court Judge is massively excessive than his correct 

property rights. This is a big defect of that Judgment 

The 6th Defendant states that according to Prescriptive title constitutes proof of the 

undisturbed and uninterrupted possession by a Defendant in any action. 

Section 3 of Prescription Ordinance No 22 of 1871 is as follows; 

3. Proof of the undisturbed and uninterrupted possession by a Defendant in any 

action, or by those under whom he claims, of lands or immovable property, by a title 

adverse to or independent of that of the claimant or Plaintiff in such action (that is to 

say, a possession unaccompanied by payment of rent or produce, or performance of 

service or duty, or by any other act by the possessor, from which an acknowledgment 

of a right existing in another person would fairly and naturally be inferred) for ten 

years previous to the bringing of such action, shall entitle the Defendant to a decree 

in his favour with costs. And in like manner, when any Plaintiff shall bring his action, 

or any third party shall intervene in any action for the purpose of being quieted in his 

possession of lands or other immovable property, or to prevent encroachment or 

usurpation thereof, or to establish his claim in any other manner to such land or other 

property, proof of such undisturbed and uninterrupted possession as herein before 

explained, by such Plaintiff or intervenient, or by those under whom he claims, shall 

entitle such Plaintiff or intervenient to a decree in his favour with costs: 

Provided that the said period of ten years shall only begin to run against parties 

claiming estates in remainder or reversion from the time when the parties so claiming 

acquired a right of possession to the property in dispute. 

The 6th Defendant emphasize that in this case the 3rd Defendant's possession has been 

disturbed and interrupted in various situations. 

Establishing the property rights of 3rd Defendant's following evidence can be 

considered. 

9: 3 B 4 'f~D e"25l'",,g q;>Ole®25l' @d'"",.rl6 "ld'l5)O lSle@"" e"",O", 'I5)®,0 

§ "" lSl c.o "" "" 1 "'1 ? 

C wI) . 

C wI) . 
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C wI) . 
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q;>e C25l' e25l'? 

C wI) . 
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From this evidence the 6th Defendant states that the 3 ,d Defendant should be given 

very smaller portion of land that he had been actually granted from the District Court 

Judgement. 

The 3 ,d and 5 th Defendants submitted that the submissions of the 6th Defendant dated 

11th March 2019, should be dismissed at the very outset. While purportedly the 

submissions of the 6th Defendant, they are almost entirely written from the 

standpoint of the Plaintiff, who has filed his own submissions. There is no reference 

whatsoever to the 6th Defendant nor his claims. 

There was no dispute or conflict of interests between the 6th Defendant and the 3 ,d 

and 5th Defendants at any stage. The submissions, however, for some inexplicable 

reason seek to embroil the 3 ,d and 5th Defendants with the 6th Defendants. 

The 3,d and 5th Defendants further state that the 6th Defendant's submissions 

repeatedly state that in accepting 3 ,d and 5th Defendants' prescriptive title, the share 

Plaintiff is entitled to, has been reduced, whereas in his evidence the 6th Defendant 

was strongly supportive of 3 ,d and 5th Defendants claims of undisturbed and 

uninterrupted possession. 

It is also stated that the 3 ,d and 5 th Defendants sought to restrict the corpus to 3 Acres 

when in fact it was the Plaintiff who at the Preliminary Survey, submitted Plan No. 854 

depicting a portion of land 3 Acres in extent. Therefore these submissions which 

display so much confusion and even incoherence, merit no consideration. 

Subsequent to a thorough analysis of the facts of the case, it is pertinent to note that the 

applicable law is; 

i. Section 3 of the Prescription Ordinance 

ii. Section 25 of the Partition Act 

iii. Section 187 of the Civi l Procedure code. 

Section 3 of the Prescription Ordinance requires proof of undisturbed, uninterrupted 

possession by a title adverse or independent of the claimant or Plaintiff. 

In the context of the present case it was particularly important that the Learned Judge, 

determine whether the 3 ,d and 5 th Defendants had established title adverse to Peter Appu 

and his successors, if any, because of their claim that their predecessors and successors 

in title continued to remain in occupation and possession even after they had transferred 

their interests to him . 

The components of title adverse have been defined as "what began in a subordinate 

capacity can be turned into "adverse possession by an overt act or series of acts indicative 

of a challenge to the owner's title." (G . L. Peiris Law of property' page 112) 

In Ango Hamy vs APDOO, Morgan's Digest 281, it was held that where the mortgage 

stipulated that the property had to be redeemed within a given time and redemption was 
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not effected within the stipulated per iod, the mortgagees' possession became adverse 

from the date of the expiration of that period . 

In Alwis vs Perera 21 NLR 321, the view was expressed that a vendor who, after a sale, 

remains in possession, should be considered as possessing adversely to the purchaser. 

In a slightly different context but still apposite even in the present action Lyall Grant J 

comments in Hamidu Lebbe vs Garkitha 27 NLR 33 it depends on the circumstances of 

each case whether it is reasonable to presume an ouster from long continued exclusive 

possession. 

It was decided in the case of Warnakula V. Ramani Jayawardena 1 Sri .L.R 206, where the 

Court of Appeal Observed that the Learned District Judge had failed to consider the 

totality of the evidence led on behalf of the Plaintiff-Appellant and had held that, "bare 

answers to issues without reasons are not compliance with the requirements of Section 

187 of the Civil Procedure Code. The evidence given to each issue must be reviewed or 

examined. The Judge must evaluate and consider the totality of the evidence." 

In the Case of Horagalage Sopinona V. K. R. Pitipanaaracchige Corne lis and Others (S.C 

Appeal No. 49/2003) His Lordship Marsoof J. had clearly stated that, "The Judge must 

evaluate and consider the totality of the evidence, giving a short summary of the evidence 

of the parties and witnesses and starting the reasons for preference to accept the 

evidence of one party as opposed to that of the other. 

The Learned District Judge has evaluated the evidence in the light of these principles and 

arrived at the firm conclusion that the 3,d and 5th Defendants have provided adequate 

proof of prescriptive title on the following grounds: 

(i) the evidence of the other Defendants (the 6th and 7th ) that the 3R1 and 5th 

Defendants had been in possess ion of the section to the South East and had 

planted rubber apart from other trees 

(ii) their clear ownership of 100 rubber trees 50 years old, in itself proof of their long 

possession 

(iii) the Well which they constructed in the South Eastern section and which they 

owned 

(iv) the evidence of the surveyor that on ly in the South Eastern section is there a block 

with clearly defined boundaries "a cardinal feature of prescription" exclusive 

occupation of a block independent of all other claimants. 

The Learned District Judge had also to decide the conflicting claims of the 2nd Defendant 

to the South Eastern section and concluded that 

(i) the 2nd Defendant was entitled to that ~ortion of the Southern section west of 

the road which formed the western boundary of the section possessed by the 3,d 

and 5th Defendants. 

(ii) the Plaintiff occupied and possessed the southern section, the second Defendant 

was entitled to, by leave and license of the second Defendant. 
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In the ca~e of Cynthia De Alwls Vs. Marjorie De Alwis and two others, 1997,3 SLR 113, it 

was held that, "A District Judge trying a part ition action is under a sacred duty to 

investigate into title on all material that is forthcoming at the commencement of the trial. 

In the exercise of this sacred duty to investigate title, a Trial Judge cannot be found fault 

with for being too careful in his investigation. He has every right even to call for evidence 

after the parties have closed their cases." 

In Faleel Vs. Argeen and Others 2004, 1 SLR 48, it was held that "It is possib le for the 

parties to a partition action to compromise their disputes provided that the Court has 

investigated the title of each party and satisfied itself as to their respective rights." 

Thus it is clear that the Learned District Judge has in fact investigated the tit le as required 

by section 25 of the Partition Act, applied the principles relating to prescription in terms 

of the Prescription Ordinance and given reasons in conformity with section 187 of the 

Civil Procedure Code. 

I considered the submissions of counsel, carefully and I am of the view that there is no 

merit in this appeal. 

I therefore uphold the Judgment of the Learned District Court Judge and the appeal is 

hereby dismissed with costs. 

Judge of the Court of Appeal 

Janak De Silva, J 

I agree. 

JTIClge of tnet:O\lrt't1f Appeal 
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