IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST REPUBLIC OF

CA Case No: WRIT-451/23

SRI LANKA

In the matter of an application for mandates in

the nature of Writ of Mandamus under and in

terms of Article 140 of the Constitution of the

Democratic Socialist Republic of Sri Lanka.

D.G. Srimathi Jayawardene,
No. 97, 1st Lane,
Nishshankamalla Place,

New Town, Polonnaruwa.

V.
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Petitioner

Additional Registrar General,
Registrar General’s Department
North Western- North Central
Zonal Office

Wathhimi Road

Kurunegala.

Registrar General

Registrar General’s Department
234/A3, Denzil Kobbekaduwa Mawatha
Battaramulla

Sri Lanka

Hon.Dinesh Chandra Rupasinghe
Gunawardaena

Minister of Public Administration

Home Affairs, Provincial Councils and

Local Government
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Independence Square

Colombo 07.

4. Mr. K.D.N. Ranjith Ashoka
Secretary to the Ministry of Public
Administration, Home Affairs, Provincial
Councils and Local Government

Independence Square, Colombo 07

5. A. Jagath Dias
Director General of Pensions
Department of Pensions
Maligawatta
Colombo 10.

6. Hon. Attorney General

Attorney General’s Department

Colombo 12.
Respondents
Before : N. Bandula Karunarathna P/CA, J.
B. Sasi Mahendran, J.
Counsel: Ruvendra Weerasinghe for the Petitioner

A.Weerakoon, SC for the Respondents

Supported on: 07.05.2024

Written
Submissions 22.05.2024 (by the Petitioner)
On: 29.05.2024 (by the 1%t and 274 Respondents)

Order On: 25.06.2024
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B. Sasi Mahendran, J

This order pertains to the decision on whether to issue notices.

The Petitioner, by a petition dated 07.08.2023, instituted this action, requesting that the

Court direct the Registrar General to issue a death certificate of Henry Rupasinghe.

When the matter was presented on 07.05.2024, the Court permitted both parties to submit

their written submissions on or before 30.05.2024.
The facts of this matter very briefly are as follows,

The Petitioner asserts that around the year 2004, her husband, Henry Rupasinghe,
disappeared and has not been found for nearly 20 years. At the time of his disappearance,

her husband was employed as a clerk at the Mount Lavinia Magistrate Court.

After a decade, the Petitioner approached the Registrar General’s Department to obtain
a death certificate due to the prolonged disappearance of her husband. However, she
received a letter dated 26.03.2019, informing her that a court order was necessary to issue

the death certificate, as there was insufficient evidence to do so under Act No. 16 of 2016.

Thereafter, the Petitioner instituted an action in the District Court to secure a death
certificate. Nevertheless, the Learned District Judge of Polonnaruwa dismissed her
petition, citing incorrect procedure and an erroneous jurisdiction for instituting the action.
The Learned District Judge advised the Petitioner to file the action in the appropriate
court. Instead of following this advice, she approached this Court to seek a Writ of

Mandamus.

In her written submissions, the Petitioner has cited Section 2(1) of the Registration of
Deaths (Temporary Provisions) Act No. 17 of 2005, claiming a right to a death certificate

from the Registrar General.

Section 2 (1) of the Act is as follows;

“Where any person is reported missing and he has not been heard of for a period exceeding
one year by those who would naturally have heard of him had he been alive and his
disappearance is attributable to any terrorist or subversive activity or civil commotion
which has been taking place within Sri Lanka, a next of kin of such person if he verily

believes such person to be dead, may apply in the manner hereinafter provided, to register
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the death of such person under the Births and Deaths Registration Act ( Chapter 110)

and to have issued to him, a Certificate of Death in respect of such person.”

The question before the Court is whether the Petitioner can apply to register the death of

Henry Rupasinghe, who has gone missing, under this Act.

This special Act defines the criteria necessary to register the death of individuals who
have gone missing and whose bodies have not been identified. The preamble of the said

Act states as follows:

“ An Act to provide for the registration of deaths of persons reported missing as a result
of terrorist or subversive activity or civil commotion and of persons whose death is directly
attributable to any natural disaster or calamity which has serious consequences at the

national level; and for matters connected therewith or incidental thereto.

WHEREAS several persons have died or have been reported missing in the course of the
civil disturbances that have taken place due to terrorist or subversive activities or civil

commotion in Sri Lanka :

Whereas several people have died due to being exposed to natural disasters or calamities
of national proportions and where the number of persons dead has reached alarming

proportions:

And Whereas there are certain practical difficulties impeding the registration of such
deaths in both situations enumerated above under the provisions of the Births and Deaths

Registration Act ( Chapter 110):

And Whereas it has now become necessary to make a temporary provision enabling the

registration of such deaths:”

It is evident that the aforementioned Act was enacted to facilitate the issuance of
death certificates for individuals who have gone missing. However, there is no
evidence suggesting that the death of the Petitioner's husband qualifies under

this Act.

There is a related Act, the Registration of Death of Persons Reported Missing Act
No. 19 of 2010, amended by Act No. 16 of 2016.
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According to Part 1(a), Section 8(a), this Act specifies the criteria required to

apply for a certificate of absence.

“8A. (1) Where any person is reported missing and has not been heard of for a period
exceeding one year by those who would naturally have heard of him, had he been present,
and his disappearance is attributable to the conflict which took place in the Northern and
Eastern Provinces or its aftermath or political unrest or civil disturbances or enforced
disappearances or is a member of the armed forces or police who is identified as missing
in action (hereinafter referred to as “missing person”), a relative of such person may apply
in the manner hereinafter provided, to register such person as missing and to have issued

to him, a Certificate of Absence in respect of such person.”

We are of the view that to register the death of the husband as missing does not qualify
under the aforementioned Acts. The pertinent question is: what remedy is available for
the Petitioner to register the death of her husband, who has been missing for the last 20

years?

I believe the appropriate course of action would have been for the Petitioner to invoke the
jurisdiction of the District Court and seek a declaration under section 217(g) of the Civil
Procedure Code. Although she approached the District Court, the Learned District Judge
indicated that she failed to file her action in the correct court. The Respondent has already
communicated to the Petitioner that issuing a death certificate requires a declaration
from a competent court. The appropriate venue for obtaining such a declaration is the
District Court. However, the Petitioner did not pursue jurisdiction in the District Court
nor sought a declaration from it. Furthermore, there is no legal duty for the Registrar to

register the death of Henry Rupasinghe.

Mandamus is intended to restore rights to a party who has been denied. Our courts have
held that a Petitioner must demonstrate a legal duty on the part of the Respondent, which
the Respondent has refused to perform. According to document P4, the Petitioner
requested the Respondent to register the death of Henry Rupasinghe under Act No. 16 of
2016, but registration was refused due to a lack of evidence supporting the application
under the said Act. This indicates that she is pursuing a different approach to register the

death. We also note that she has not explained why she waited more than ten years to
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seek registration for her husband’s death. Furthermore, it is observed that she has not

made any application to the District Court to advance the matter.

For these reasons, we dismiss the action. We direct the Petitioner to pursue the remedy
of approaching the relevant District Court to obtain the Death Certificate for her missing
husband. We declare that the Petitioner has the right to invoke the jurisdiction of the
District Court under section 217(g) of the Civil Procedure Code to obtain a Declaration of

Death for Henry Rupasinghe.

Accordingly, the application is dismissed without costs.

JUDGE OF THE COURT OF APPEAL

N. Bandula Karunarathna (P/CA), J.
I AGREE
PRESIDENT OF THE COURT OF APPEAL
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