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     ******************* 

        JUDGMENT 

 

 

P. Kumararatnam, J. 

The above-named Accused-Appellant (hereinafter referred to as the 

Appellant) was indicted by the Attorney General for committing the murder 

of Jagodage Indika Rangajeeva on 18/06/2010 which is an offence 

punishable under Section 296 of the Penal Code. 

After a non-jury trial, the Learned High Court Judge has found the Appellant 

guilty as charged and had sentenced him to death on 20/11/2024.  

Being aggrieved by the aforesaid conviction and sentence, the Appellant 

preferred this appeal to this court.     

The Learned Counsel for the Appellant informed this court that the Appellant 

has given consent for this matter to be argued in his absence. However, at 

the time of argument, as the Appellant was receiving treatment at the Prison 

Hospital, he was not connected via Zoom platform from prison.  

On behalf of the Appellant the following Grounds of Appeal are raised. 

1. The Learned High Court Judge arrived at an erroneous conclusion that 

the Appellant with PW11 had committed the murder without any 

evidence. (vide pages 658 and 660 of the brief). 

2. Consideration of the evidence led under Section 27 of the Evidence 

Ordinance regarding the recovery of the dead body is wrong in law. 

3. The defence had been rejected on unreasonable grounds.      
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In this case, PW11, Jagodage Chaturika was arrested along with the 

Appellant. After a non-summary inquiry, on 09/01/2012, the Learned 

Magistrate of Embilipitiya had committed the case against the Appellant and 

PW11 to the High Court.  

The Hon. Attorney General acting under Section 401 and the power vested 

on him under Section 396 of the Code of Criminal Procedure Act No.15 of 

1979 and by his letter dated 18/05/2015, had quashed the committal 

against PW11 and had named her as PW11 in the indictment.      

 

Background of the Case albeit briefly is as follows: 

According to PW11, Deepani, the deceased is her maternal uncle and he had 

raped her when she was 10 years old. No complaint had been lodged at that 

time due to the familial bond that existed and due to the threats advanced 

by the deceased. As such, the deceased had continued to rape her till his 

death. The deceased had had a land dispute with PW11’s parents and her 

father had disappeared in the year of 2006. Following his disappearance, 

when she attempted to lodge a complaint with the police, the deceased had 

threatened her stating that he killed her father and the same fate would be 

fallen on her as well should she proceed to go to the Police.   

This witness had had a close relationship with the daughter of the Appellant. 

As such, she had been a frequent visitor at the Appellant’s house and she 

said that she knew where the key to the Appellant’s house was kept when 

the family left the house. 

As she could not bear the sexual assault perpetrated by the deceased on her, 

she had sought help from the Appellant. Upon the instructions of the 

Appellant, PW11 had called the deceased to the Appellant’s house on that 

fateful day so that the Appellant may advice the deceased. When the 

deceased arrived, the Appellant was at home. After the arrival of the 

deceased, PW11 had made tea for them. After drinking tea, both the deceased 
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and PW11 had felt faintish. When she was leaving the house, she had heard 

the deceased shouting and pleading not to assault him. After about 10 

minutes, when she re-entered the Appellant’s house, she had seen the 

deceased’s body lying on the floor. Thereafter, she had requested the 

Appellant to drop her at the bus stand. 

After about five days of the incident, she divulged this incident to her mother 

who is PW2 in this case. Thereafter, PW2 had informed the incident to PW3, 

the sister of the deceased. In the evidence of PW11, it is revealed that the 

deceased and the Appellant’s were not in good terms. Importantly, the mobile 

phone of the deceased was recovered from PW11 by the police. 

In her evidence, PW1 had told police that she had come to know where the 

dead body was buried from PW2 and PW11. 

According to PW12, the JMO, who held the post mortem examination had 

noted three injuries on the deceased’s body. One injury is compatible with 

manual strangulation and the injury number two is compatible with an 

injury caused by a blunt weapon. The JMO had opined that the death of the 

deceased had been caused due to the application of pressure on the neck, 

associated with gagging.    

According to the investigating officer, the dead body, an axe and a motor bike 

belonging to the deceased had been recovered upon the statement made by 

the Appellant.       

After the conclusion of the prosecution case, the defence was called and the 

Appellant gave evidence from the witness box. According to him, when he 

was not at home, PW11 had called him to come home. When he came home 

PW11 had told him “ wkak ?g lrkav ´ke jefâ wms l<d' talg lrk fohla lrkav' 

udj .syska odkakhs lsõjd nia tlg”. 

Under the first ground of appeal the Appellant contends that the learned 

High Court Judge arrived at an erroneous conclusion that the Appellant 
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together with PW11 had committed the murder without any evidence. (vide 

pages 658 and 660 of the brief). 

The Learned Counsel for the Appellant submits that the Learned Trial Judge 

misdirected himself by concluding that the Appellant along with the principal 

witness as an accomplice committed the murder of the deceased and that 

PW11’s testimony consisted of visible improbabilities. 

In the evidence provided by PW11, she had been raped by the deceased just 

before he died at the Appellant’s house while the room door had been kept 

open. It was the position of   PW11 that the deceased had met the Appellant 

at the house. It was highly doubtful whether the deceased would have raped 

PW11 in an open room in the house of the Appellant. This position clearly 

supports the stand taken by the Appellant that he was not at home when the 

incident had taken place.      

According to PW11, she too had consumed the tea which had made both of 

them feel faintish. But in her evidence, she had said that after drinking tea 

both had had some rice and the Appellant had smoked a Cannabis cigar. As 

correctly contended, it is highly improbable to believe that PW11 was moving 

and observing the events that had taken place after she felt faintish.  

The Learned High Court Judge, after considering the evidence given by PW11 

and PW2, had accurately held that that their evidence is untrustworthy and 

cannot be believed completely. The relevant portion is re-produced below: 

Page 641 of the brief. 

lreKq tfia fyhska Tjqkaf.ka hfula fyda fofokdu isÿ jQ isoaêh iïnkaOj iïmQ¾K i;H 

m%ldY lrk whj¿ka f,i ie,lsh fkdyels w;r" i;H m%ldY lrk whj¿ka kï kï 

Wla; ldrKdj jeks wod, isoaê oduhg iïnkaO úfYaI lreKlg iïnkaO Tjqkaf.a idlaIsh 

úp,kh ùug fya;=jla ke;s w;r" wi;H m%ldY lsrSug o fya;=jla ke;' 

tneúka ú;a;sfha ,sÅ; foaYkh u.ska fmkajd oS we;s mrsosu me'id' 11 f.a fyda wehf.a 

ujf.a idlaIsh iïmQ¾K f,iu úYajdi l, yels wdldrfha idlaIs fkdjk njg i`oyka l, 

hq;=j ;sfí' 
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Later, the Learned High Court Judge in his judgment at pages 658-659 re-

assessing the evidence giving by PW11 and PW2, come to the conclusion that 

PW11 is an accomplice in this case. The relevant portion is re-produced 

below: 

Pages 658-659 of the brief.  

úfYaIfhkau me' id' 11, urKlre >d;kh lsrSu iïnkaOfhka wehg fpdaokdjla t,a, 

fkdjk wdldrhg idlaIs ,nd oSug Wkkaÿjla we;s ;eke;a;shls' 

tneúka pQos; úiska urKlre >d;kh fldg we;af;a o hkak ;SrKh lsrSfïoS me' id' 2 f.a 

yd me'id' 11 f.a idlaIs b;d m%fõYfuka i,ld ne,sh hq;= w;r" Tjqkaf.a idlaIs pQos;g 

tfrysj wkql+, lr .ekSu m%fõYfuka l, hq;=j ;sfí' 

ta wkqj tlS idlaIs wkql+, lr.; hq;= jkafka tu idlaIs wfkl=;a idlaIs u`.ska ;yjqre jk 

m%udKhg fõ' 

tmuKla o fkdj" fuu kvqfõ me' id' 11 f.a idlaIsh i,ld ne,Sfï oS wehg urKlre 

jk cdf.dvf.a bkaosl rx.cSj hk wh >d;kh lsrSfï jqjukdjla fkd;snqkq njg;a" 

pQos;f.a ksjig Tyqj le`ojf.k .sfha tjeks wruqKlska fkdjk njg;a m%ldY l,o" 

bosrsm;a idlaIs iuia:hla f,i i,ld ne,Sfï oS weh úiska ta iïnkaOfhka ,nd oS we;s 

we;eï ldrKdj,g wod, idlaIs úhyelsNdjfhka yd úYajdikSh;ajfhka f;dr wi;H 

idlaIs fõ' 

úfYaIfhkau tlS wNsfhda.hg ,laj we;s idlaIs fuu kvqfõ biõ.; ldrKhla jk 

cdf.dvf.a bkaosl rx.cSj urKhg m;a jQ wjia:dkq.; lreKq j,g iDcqju iïnkaO tajd 

neúka tlS lreKg wod, wehf.a idlaIsh wNsfhda.hg ,laj we;af;a ;udg urKlref.a 

>d;khg iïnkaOhla ke;s njg fmkajd oSug wi;H m%ldY lsrSu u; njg ielhla ke;' 

fï nj cdf.dvf.a bkaosl rx.cSj hk whg isÿj we;s ;=jd, yd Tyqf.a urKh isÿj we;s 

wjia:dkq.; lreKq iïnkaOj yd ta iïnkaOj weh ,nd oS we;s idlaIsh u`.ska jvd;a 

;yjqre fõ' 

ta wkqj me' id' 11 f.a iuia: idlaIsh yd by; lreKq i,ld ne,SfïoS weh pQos; iu`. 

tlaj urKlre >d;kh lsrSu i`oyd lrk ,o ie,iqula m%ldrj Tyqj pQos;f.a ksjig 

le`ojd f.k tlS wruqKq bgqlr .ekSu i`oyd tu whf.a urKh isÿ lsrSu i`oyd Tjqka w;r 

yqjudre lr.;a fÉ;kdfjka hq;=j myroS" Tyqf.a f., isrfldg" lgg mdxlv Tnd Tyqf.a 

urKh m;afldg we;s njg ielhla ke;' 
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tneúka ;udg pQos;f.a urKh isÿlsrSfï Wjukdjla fyda iïnkaOhla ;sî fkdue;s njg 

m%ldY l,;a th ;udg urKlref.a >d;khg iïnkaOhla ke;s njg fmkajd oSug ,nd oS 

we;s idlaIs njg o ielhla ke;' 

lreKq tfia fyhska ú;a;sfha ,sÅ; foaYKh u`.ska fmkajd oS we;s mrsosu me' id' 11 pQos; 

iu`. tlaj wod, wmrdOh lr we;s wfhl= neúka weh wmrdO iyhlfhla fõ' 

ta wkqj tlS idlaIsh fuu kvqjg wod, lr .ekSug ndOdjla ;sfío hkak i,ld n,d ta 

wkqj tlS idlaIsh u; lghq;= l, hq;=j ;sfí'  

According to Section 133 of the Evidence Ordinance an accomplice shall be 

a competent witness against an accused person and a conviction is not illegal 

merely because it proceeds upon the uncorroborated testimony of an 

accomplice.  

According to Section 114 (b) of the Evidence Ordinance, accomplice is 

unworthy of credit unless he is corroborated in material particulars. 

In the case of De Saram v. The Republic of Sri Lanka 2002 [1]SLR 296 the 

Honorable Judge states that Section 133 of the Evidence Ordinance is an 

absolute rule of evidence while Section 114 (b) is a rule of guidance. 

Additionally, in the aforementioned case it is stated that in order to take a 

witness in light of Section 114(b) and Section 133 of the Evidence Ordinance, 

the court should first clarify whether the said witness can be considered as 

an Accomplice.  

In the case of King v. Peiris Appuhamy 43 NLR 412 it is was held that:  

“Even assuming that after the murder had been committed the witness 

had assisted in removing the body to the pit and that he could have been 

charged with concealment of the body under S.198 of the Penal Code 

that was an offence perfectly independent of the murder and the 

witness could not rightly be held to be either a guilty associate with the 

accused in the crime of murder or liable to be indicted with him jointly. 
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The witness was therefore not an accomplice and the rule of practice as 

to be corroborated had no application to the case.”  

Similarly, in Queen v E.H Ariyawantha 59 NLR 241 it was stated that, 

“burden of proving a witness to be an accomplice for the purpose of 

inducing jury to presume that he is unworthy of credit unless 

corroborated in material particulars, is upon the party alleging it”.   

According to E. R. S. R. Coomaraswamy in his book titled “The Law of 

Evidence Vol. II, Book I at page 364, it is stated with approval the following 

passage from Wharton on Criminal Evidence 11th Ed. Vol. II at page 1229 –  

“An accomplice is a person who knowingly, voluntarily and with 

common intent with the principal offender unites in the commission 

of a crime. The term cannot be used in a loose or popular sense so as 

to embrace one who has guilty knowledge or is morally delinquent or 

who was an admitted participant in a related but distinct offence. To 

constitute one an accomplice, he must perform some act or take some 

part in the commission of the crime, or owe some duty to the person 

in danger that makes it incumbent on him to prevent its commission.” 

In this case as the Learned High Court Judge already held that PW11 is an 

unreliable witness, her evidence needs to be corroborated in material 

particulars. The Learned High Court Judge placed his reliance on the 

evidence given by the investigating officer with regard to the recovery done 

under Section 27(1) of the Evidence Ordinance.  

From here onwards, the second ground of appeal also considered along with 

the first ground of appeal. According to the evidence given by PW1, she had 

gotten to know the place where the dead body was buried from PW11 and 

PW2. Thereafter, PW1 had lodged the first complaint with the police. 

Although, PW13, the investigating officer had given evidence that the dead 
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body was recovered upon the statement made by the Appellant, the fact had 

already been known to the police via PW1’s statement.  

The Learned High Court Judge had wrongly concluded that the recovery of 

the dead body was made as a result of the statement made by the Appellant 

and it is admissible under Section 27 of the Evidence Ordinance. The 

relevant portion is re-produced below: 

Page 648 of the brief.    

2017.10.16 osk m'j' 1.00 isg me'id' 13 f.a idlaIs igyka 05 msgqj ^yria m%Yak& 

m% ( bka wk;=rej cdf.dvf.a oSmdks p;=rslhs" fï ú;a;slrehs fokaku tl;=  

  fj,d Th bkaosl rx.cSjf.a uD; foayh f.a msgq miafia ;snQ jf,a fokaku 

  tl;= fj,d j, oeïud lsh,d fhdackd lrkjd @ 

me'id' 13 f.a idlaIsh;a ú;a;sfha Wla; fhdackdjla wkqj pQos;g uD; foayh ;snQ 

ia:dkh iïnkaOj oekSula ;sî we;s njg tlS ldrKfhka meyeos,s jk w;r" tu`.ska 

jeäÿrg;a me'id' 13 f.a idlaIsh u`.ska Bg wod,j ,l=Kq l, “X-1” WOD;fha we;=,;a 

pQos;f.a m%ldYh u`.ska pQos; wod, lreK wkdjrKh lr we;s njg o ;yjqrej ;sfí' 

Therefore, the only evidence available against the Appellant is the other 

recoveries made upon the statement of the Appellant. According to the 

investigating officer, a motor bike and documents belonging to the deceased 

had been recovered upon the statement made by the Appellant. 

In Heen Banda v. The Queen 75 NLR 54, the court held that: 

“Where part of a statement of an accused person is put in evidence 

under section 27 of the Evidence Ordinance, it is the duty of the Trial 

Judge to explain to the Jury that such a statement is only evidence of 

the fact that the accused knew where the article discovered could be 

found, and nothing more.”  
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In Ranasinghe v. Attorney General (2007) 1 Sri L.R 218, it was held that: 

“…discovery in consequence of a section 27 statement only leads to the 

conclusion that the accused had the knowledge as to the weapon being 

kept at the place from which it was detected.”    

The Learned High Court Judge had arrived at the wrong conclusion that the 

Appellant is guilty of the charge acting only under Section 27(1) of the 

Evidence Ordinance.  

Although, PW11 had stated that she did not have any intention to kill the 

deceased, the contradictions marked from her police statement clearly show 

that she had a very strong motive to do so. The relevant portions of PW11’s 

evidence is re-produced below: 

Page 233 of the breief. 

m% ( 2006.07.06 jeksod weô,smsáh fmd,siShg ;uka ,nd ÿka m%ldYfha fufyu 

  lsõjdo “uu tfyu lsõjdg uu ys;ska ys;=jd f;da wyq fjkafka ljodo f;dg 

  mdvula W.kajkjd lsh,d ys;=jd.” tfyu fmd,sishg lsõjdo @ 

W ( keye' 

tu fldgi mriamr;djhla f,i ú'05 jYfhka ,l=Kq lsrSug wjir m;kjd'

  

Page 235 of the breief. 

m% ( ;uka 2010.07.06 jeksod weô,smsáh fmd,siShg fufyu lsõjdo “kuq;a 

  uf.a lkHdNdjh bkaosl udud úkdY l,d' wïudg lsõjdu rkavq we;s jk 

  ksid uu ldgj;a fï .ek lsõfõ keye' kuq;a ta fj,dfõ uu ys;d .;a;d 

  ljod yrs WfUka m,s .kakjd” lsh,d@ 

W ( keye' uu ys;ka ysáfha ljod yrs ysf¾ od,d ovqjï fokjd lsh,d' 
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tu fldgi mriamr;djhla f,i ú'06 jYfhka ,l=Kq lsrSug wjir b,a,d 

 isákjd' 

Pages 235-236 of the brief. 

m% ( 2010.07.06 jeksod weô,smsáh fmd,siShg ,nd ÿka m%ldYfha oS fufyu 

  lsõjdo “fldfydu yrs fIama tfla b`of.k WUj urkjd hk fÉ;kdfjka uu 

  Tyqj w;ayerskak jeäh W;aiy lf,a keye” lsh,d lsõjdo@ 

W ( ug Wjukdj jqfka W!refndlal fmd,sishg .sys,a,d yrs fïjd k;r lrkak' 

  thska jevla ke;s ksid ud;rg .sys,a,d lsõjd' ;d;a;d .ek kï wms 

  fydhkakï lsh,d lsõjd' ta;a fyõfõ keye' 

“fldfydu yrs fIama tfla b`of.k WUj urkjd hk fÉ;kdfjka uu Tyqj 

w;ayerskak jeäh W;aiy lf,a keye” lshk fldgi ú'07 jYfhka ,l=Kq 

lsrSug wjir b,a,d  isákjd' 

 

Pages 254-255 of the breief. 

m% ( Th bkaosl rx.cSj ñh hEu iïnkaOfhka ;uqka 2010.07.06 fjksod  

  weô,smsáh fmd,sishg ÿkak m%ldYfha ;uqka fufyu lsõjd o@ “bkaosl urkak 

  ys; ÿkafka Tyq udj ¥IKh l, ksihs'” tfyu lsõjd o@ 

W ( keye' 

m% ( tfyu lsõfõ keye'  

W ( keye' 

m% ( tfykï tal jeroshs @  

W ( Tõ' 

.re ue;sKshks" fï wjia:dfõ oS “bkaosl urkak ys; ÿkafka Tyq udj ¥IKh l, 

ksihs'” hk fldgi ú'10 mriamr;djla f,i ,l=Kq lsrSug wjir b,a,d isákjd' 
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Further, PW11 had stated that her relations forced her to implicate the 

Appellant to the crime. The relevant portion is re-produced below: 

Page 248-249 and 251 of the breief. 

W ( uduhs" wms ljqre;a tlal jdykfha wdfõ' Bg miafia ug jdyfka we;=f,os u 

  lsõjd lsrs udud ;ofjk úosygu lshmx lsh,d ug ;¾ckh lr,d lsõjd' 

  Bg miafia wms neiaid' wms f;aj;af;ka wdfõ' ta wdjg miafia biairyd  

  me;af;ka fmd,Sisfhka weú,a,d ;snqKd' 

m% ( ;uqkag ljqo ;¾ckh lf<a @  

W ( úfca udud' 

m% ( úfca udud ú;r o@ 

W ( úfca udud" f,dl= udud" mqxÑ,hs' 

Hence, her evidence is tainted with improbabilities and with visible 

ambiguity. Therefore, acting on PW11’s evidence will certainly prejudice the 

Appellant’s rights. 

In this case, the Learned Trial Judge has initially disbelieved the evidence 

given by PW11 and PW2 but later misdirected himself by placing total 

reliability on the most unreliable witness PW11 who had displayed a 

complete lack of creditworthiness especially when the defense counsel 

proceeded to highlight several material contradictions. 

The importance of contradictions in criminal trials has been discussed in 

several judicial decisions by the Appellate Courts of our country. It is 

pertinent to discuss whether the above-mentioned contradictions have any 

adverse effect on the evidence given by PW11 in this case. 
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 In the case of The Attorney General v. Sandanam Pitchi Mary Theresa 

(2011) 2 Sri L.R. 292 it was held that,  

 

“Whilst internal contradictions or discrepancies would ordinarily affect 

the trustworthiness of the witness statement, it is well established that 

the Court must exercise its judgement on the nature of the inconsistency 

or contradiction and whether they are material to the facts in issue. 

Discrepancies which do not go to the root of the matter and assail the 

basic version of the witness cannot be given too much importance”.  

Considering the totality of evidence provided by PW11 the contradictions 

highlighted by the Counsel for the Appellant certainly go to the root of the 

prosecution’s case. Further, PW11 had admitted that she implicated the 

Appellant upon the instructions given by her relations. 

In the final ground of appeal, the Appellant contends that the Learned Trial 

Judge misdirected himself while analysing the evidence by completely failing 

to consider the defence evidence and thereby failed to afford substance of a 

fair trial and adhere to established Legal principles when arriving at the 

conclusion of convicting the Appellant. The Learned Counsel for the 

Appellant argued that this has caused miscarriage of justice and thereby the 

conviction is unsafe and bad in Law. 

The Learned High Court Judge, although arriving at the conclusion that the 

prosecution witnesses No.11 and No.02 are unreliable witnesses and should 

be considered with great caution, had completely disregarded this 

conclusion, and had admitted the evidence given by PW11 as reliable and 

convicted the Appellant solely on that evidence. This has caused not only a 

great prejudice but also denied a fair trial to the Appellant.   

For the reasons stated above, I am of the view that there is merit in the 

grounds of appeal urged by the counsel for the Appellant.  
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As the prosecution had failed its duty to prove this case beyond a reasonable 

doubt, I set aside the conviction and sentence imposed by the Learned High 

Court Judge of Embilipitiya dated 20/11/2024 on the Appellant. Therefore, 

he is acquitted from this case.  

Accordingly, the appeal is allowed.    

The Registrar of this Court is directed to send this judgment to the High 

Court of Embilipitiya along with the original case record.  

    

   

   

        

JUDGE OF THE COURT OF APPEAL 

 

Pradeep Hettiarachchi, J.   

I agree 

     

       JUDGE OF THE COURT OF APPEAL 

  


