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Dr. D. F. H. Gunawardhana, J.
Order

Introduction

The Petitioner is the grandson of one Emaneris Appuhami. According to the Petition, he had been
issued with a permit under Section 19(2) of the Land Development Ordinance (hereinafter referred
to as “the Ordinance”). The said document is marked as P1 annexed to the Petition, and dated 7™
September 1983. The permit has been issued in respect of certain land situated in Hanwella area,
in extent of 3 Roods and 28 Perches. However, the Petitioner’s grandfather had passed away in

1998 without nominating any successor.

The then Petitioner’s grandfather had had five children, and the Petitioner’s father was the second
eldest son in the family, who according to the Petitioner’s own showing, had continued to occupy
the premises in suit where there was an ancestral house as well. All the other siblings of the
Petitioner’s father had left the premises by the time of the grandfather’s death in 1998, after

marriage.

In the meantime, the Petitioner’s father’s representation to the first predecessors of the 1% to 4™
Respondents to have the succession registered in his name as the successor to the premises of late
Emaneris Appuhami. However, some of the other siblings, including the 5® Respondent, also have
made representation to have their names registered as the successor to the grandfather Emaneris

Appuhami.



However, there was no nomination. In the meantime, the 5™ Respondent had filed a case in the
District Court, disputing the claim of the Petitioner’s father. Before the final determination, it has

been withdrawn.

In the meantime, the 1% Respondent had decided to register the eldest son, Mr. Samarapala, as the
successor to the original grantee. However, later on representation by Mr. Rathnapala, it has been
decided by the 1° to 4™ Respondents that Mr. Rathnapala is the correct nominee; and therefore,
having cancelled the registration of Samarapala as the successor, they had decided to register

Rathnapala as the successor to the original grantee by P13.

Accordingly, the Petitioner challenges the same, seeking a Writ of Certiorari, and a Writ of
Mandamus compelling the 1% to 4" Respondents to register him as the successor to the

grandfather’s property who is the original grantee.

This was supported before this Court on 07.11.2025, by Mr. Rasika Dissanayake and vehemently
opposed by Mr. Gunaratne, State Counsel for the 1% to 4" Respondents, and Mr. Chathura Galhena,

Counsel for the 5™ Respondent.
Arguments

The thrust of Mr. Dissanayake’s submission is that since there was no nomination by the
grandfather, only the Petitioner’s father had succession to the premises as he had continuously
been in occupation of the ancestral property located in the land in suit. Therefore, after the
grandfather’s death, the Petitioner’s father is entitled to succeed on the basis that there is no

nomination.



However, it is the position of Mr. Gunaratne, S.C., that there had been a permit issued prior to the
issuance of the grant P1. In the said permit issued under Section 19(2) of the Ordinance, there had
been a nomination by the original permit holder and original grantee, Emaneris Appuhami; and
the 5™ Respondent, Mr. Rathnapala, had been nominated under the said permit. Despite the lack
of nomination under the grant, as proposed in the judgement by Chief Justice Sarath Silva, it is his
submission that the original nomination made under the permit continues as there is no other

nomination made to the contract.

Mr. Galhena also associates the submissions made by Mr. Gunaratne, and it is his position that
Mr. Rathnapala continued to enjoy the property as a sibling. In addition to that, he submits that the
Petitioner’s father’s name was never registered as a successor; therefore, the Petitioner cannot

succeed to the tenancy of the grandfather.

The 3™ Respondent has inquired into the application, and also in addition to that, has made a field
visit in respect of the land in suit (premises or land in suit); according to his findings, Rathnapala
is entitled to succeed to the land granted by P1 since he had made an application to succeed to the
grant as a child of late Emaneris Appuhami, the original grantee, as reflected in the document

marked as P13. For further clarity I reproduce it below;
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Furthermore, though notice was given, the Petitioner has not participated in the second inquiry

held by the 3™ Respondent.

In addition to that, the 3" Respondent has come to the said conclusion on his findings based on
the two inquiries and the field inspection, that the 5™ Respondent is entitled to succeed to the grant
of the land, despite the fact that the Petitioner claims that his father had been in possession of the
land, and thereafter the Petitioner has succeeded to her father’s rights. Therefore, the Petitioner’s
mere assertion cannot be taken or weighed against the findings of the 3™ Respondent who has no
interest in this matter, except as an officer entrusted to carry out his official duties in terms of the

provisions of the Ordinance.

Therefore, as an officer who is entrusted with the task of deciding matters relating to succession,

the 3" Respondent’s version has to be taken into consideration, particularly in view of the



documents marked as P12, P13, and P14 where the 3" Respondent has recommended that the 5th

Respondent should be declared as the successor to his late father, the original grantee.

In addition to that, the Petitioner has not established that his father had succeeded to the rights of
the original grantee, except for the mere assertion of the fact that his father had right throughout
remained in possession of the property granted by P1. Thus, it is my view that if the Petitioner
asserts something contrary to the said findings of the 3™ Respondent, in P12 and P13 that is a
matter to be looked into by the District Court and not by the writ court; which the Petitioner has

failed to establish. This is clearly borne out by the document marked as P22 as well.

Accordingly, it is my view that this Court cannot even issue notice in respect of this matter. If at

all, the Petitioner has to go to the District Court to establish her rights against the 4™ Respondent.

In order to come to my conclusion, I did not consider the fact that Mr. Gunaratne, the learned
Crown Counsel’s position that there had been a nomination prior to the issuance of P1, issued to
the same grantee as the permit holder; according to which, Mr. Rathnapala had been nominated as
the successor. However, no evidence has been placed before this Court. Therefore, I am not going

to consider that and make any order or findings based on that. Based on P12, P13, P14 and P22,

it is my view that the 3" Respondent is quite capable of coming to a finding unless the Petitioner
establishes her rights in a proper forum based on evidence. Therefore, it is my view that I cannot

issue notice, and accordingly, this Application is refused and dismissed in limine.

JUDGE OF THE COURT OF APPEAL



