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Dr. D. F. H. Gunawardhana, J.
Judgement
Introduction

The Petitioner is a body corporate incorporated by the Sri Lanka Bureau of Foreign Employment
Act, No. 21 of 1985, a Special Act of Parliament. By virtue of the provision thereof, it is capable

of suing and being sued in its corporate name.

The 1% Respondent is the Arbitrator who had made an award marked as X10, after an arbitration
inquiry. The 2™ Respondent is the Minister who is empowered to refer the dispute between the
Petitioner and the 4™ to 22" Respondents to arbitration. The 3" Respondent is the Commissioner
General of Labour. The 4™ to 22" Respondents are employees of and under the Petitioner who
claim that they had not been given due promotions in due course; therefore, an industrial dispute
had arisen between the parties. As such, the 2" Respondent had referred the dispute to arbitration
in terms of Section 4 of the Industrial Disputes Act, No. 43 of 1950 (as amended), under which he

is empowered to do so.

The Arbitrator has granted an arbitral award in favour of the 4™ to 22" Respondents as reflected
in X10; thus, being aggrieved by the said arbitral award, which is also published in the Gazette as
required by the law and reflect in_X12, the Petitioner seeks to invoke the writ jurisdiction of this

Court to inter alia quash the said arbitral award X10 and X12 by this Application.

Formal notice was issued by this Court, and after filing Objections, this was fixed for Arguments.
This was argued before me on 13.10.2025, and the following arguments were advanced. Hence,

this judgement.



Arguments

The contention advanced by the Counsel for and on behalf of the Petitioner is that the Arbitrator
has not considered and followed the recruitment scheme adhered to by the Petitioner in recruiting
the officers for Class M-VI. Therefore, the arbitral award awarded by the 1% Respondent is against

the weight of the evidence adduced before him.

The next argument is that the 4™ to 22" Respondents had not passed the test or interview with the
required marks of fifty percent; therefore, they are ineligible to be recruited as Class M-VI
Officers; despite that fact, it is the view of the 1% Respondent to redress their grievances for not
being recruited as Class M-VI Officers with effect from 05.04.2012 which could not have been

done as there were no vacancies in the cadre to absorb them.

The next contention is that the Grievance Committee, having looked into the matter, made certain
suggestions, and on their suggestions and proposals, certain officers were absorbed into Class M-

VI. However, those who had not scored the required marks at the interview were not recruited.

Furthermore, it is also argued for and on behalf of the Petitioner, that some of the officers who are
party to the arbitration, had already retired from the service; therefore, their grievances cannot be

redressed as arbitral award itself to that extent is not legally binding.

However, the learned State Counsel for the 1% to 3™ Respondents, Mr. Sampath informed the Court
that they will abide by any order of the Court for that purpose, except mere defending of the arbitral

award.

Now I will consider the relevant facts that are not in dispute to avoid the repetition of facts in

considering the arguments advanced by the Petitioner.



Factual matrix

The Petitioner is a body corporate, incorporated under a special Act of Parliament. The 4™ to 22
Respondents were recruited between the period of 1995 to 2000, as Office Assistants of the
Petitioner’s employment cadre, and placed them as Class S-IV Officers. However, in due course,

they were promoted to the position of Class S-I Officers with effect from 22" September 2004.

According to the record, by the Chairman’s Circular dated 12" March 2012, the applications were
invited to fill up the vacancies in the Administrative Officers Class M-VI; it was to be filled only
with internal officers of the cadre. Accordingly, a hundred and fourteen employees were shortlisted
for the interview, and out of them, only fifty-three employees who had scored more than the fifty
three percent cutoff mark, were recruited. Subsequently, certain employees had filed Fundamental
Rights applications, but unsuccessful. Thereafter, some of them who had scored marks between

50 and 53 percent were also absorbed.

On further appeal, by the 2" to 4™ Respondents, an Employment Grievance Committee was set up
to further redress; thereafter, on recommendation of the said Committee, more employees were

absorbed into the cadre of Class M-VI, depending on the availability of vacancies.

However, the 4™ to 22" Respondents were not absorbed into the Class M-VI cadre with effect
from 05.04.2012. Therefore, a dispute had arisen, and the matter was referred to Arbitration by the
2" Respondent in terms of Section 4 of the Industrial Dispute Act, No. 43 of 1950 (as amended).
After an inquiry, the 1% Respondent (the Arbitrator), had delivered the arbitral award in favour of
the 4" to 22" Respondents, marked as X10 annexed to the Petition, and the same was published
by the Gazette marked as X12. Therefore, the Petitioner is seeking to invoke the writ jurisdiction

of this Court, challenging X10 and X12, to quash the same.



The facts mentioned above are not disputed; therefore, now I will consider the relevant evidence
that had transpired in the course of the arbitral proceedings, to deal with the real issue of this

Application.
Relevant evidence before the Arbitrator

Before the arbitrator, the 4" Respondent only has given evidence for and on behalf of the Claimants
as the 1% Party, and she has marked the documents as Al to A22, and she was subject to cross-
examination. It was her position that she and the other Respondents (4" to 22" Respondents) were
all recruited as Office Assistants from 1995 to 2004. Later, they were promoted, and after ten years
of service, they were eligible to apply for administrative posts. In 2011, the Petitioner
(Employment Bureau) had advertised calling for applications; accordingly, the 4™ to 22"
Respondents along with other employees had submitted their applications, and through an
interview, fifty-three candidates were selected; the 4" to 22" Respondents were not selected.

Therefore, they had filed Fundamental Rights applications which were unsuccessful.

Thereafter, they had made an appeal, and on the appeal, this matter was referred to a Special
Grievance Committee, who made a recommendation after an inquiry to redress their grievances.

Thereafter, the Minister referred the matter to the Arbitrator.

The 4™ to 22" Respondents’ grievance is that although some of them were later absorbed into the
administrative Class M-VI cadre with effect from 04.10.2018, their appointment should have been
made with effect from 2012 along with the other employees who had been absorbed through the

same interview held in 2011. Therefore, they were discriminated.

However, she (the 4" Respondent) admitted that the vacancies were advertised according to the

circular issued by the Chairman of the Foreign Employment Bureau (hereinafter referred to as “the



Bureau”), who has to follow the public circulars as well as the Establishment Code. Accordingly,
to be absorbed into the cadre of administrative service as internal officers, such an officer needs to
have at least ten years of experience according to the rules. The 4™ to 22" Respondents were
eligible on that basis; but when they were called for the interview, and some of them were selected
as well. Thus, their grievance was that although they were absorbed, their letters of appointment

were not with effect from the original date 05/04/2012.

In cross-examination she admitted that when they had complained to the Supreme Court by way
of Fundamental Rights applications, which were dismissed on the basis that they had not made out
a prima facie case. She further admitted that, although they had appealed to the Grievance
Committee, the Committee also had only recommended to give them certain relief or redress their

grievance if it is suitable. Thereafter, only was the matter was referred to arbitration.

Further, she admitted that although it is an internal appointment, the officers can be absorbed into
the cadre depending only on the availability of vacancies; no more vacancies can be created by the

Chairman or Employment Bureau unless it is permitted by the Salary and Cadre Commission.

For further clarity, I will reproduce the relevant part of her evidence (in cross-examination)

reflected in X4(b) annexed to the Petition;
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She also admitted that she and the other nineteen Respondents did not have the necessary marks

at the time that they were selected; however, later, some of them were selected.

After she had given her evidence, an administrative officer, Dhanuka Samarakkodi, from the
Foreign Employment Bureau had also given evidence. According to him, by 09.12.2011, there had
been 53 vacancies in the cadre of the Administrative Officers of the Bureau; thus, in 2011, it was
advertised calling for applications to fill the said vacancies internally, and one hundred and

fourteen (114) officers had applied, and they were all called for the interview. However, out of

12



them, initially only 53 officers were absorbed into the cadre as administrative officers, depending

on their merits.

Thereafter, some of the officers who were not selected had filed Fundamental Rights applications;
nevertheless, their applications were dismissed by the Supreme Court. Later, though their matter
was referred to the Grievance Committee, it had also not given any redress except for properly to
give some suitable relief according to the law. Accordingly, certain Respondents who are now
before the Arbitrator were also given appointments in due course, depending on the available

vacancies, with effect from 04.10.2018.

However, their grievance is that their appointments should be backdated with effect from
05.04.2012. It is his position that their appointment letter cannot be backdated due to two reasons.
Firstly, by the time this matter was referred to arbitration, several officers had already retired;
therefore, they cannot be absorbed. Second reason is that there were no vacancies for all as at

05/04/2012.

Accordingly, it is his position that no discrimination was created or meted out to any of the
Respondents who had made applications to the Supreme Court or the Grievance Committee or was

a party before the Arbitrator.

Nevertheless, the Arbitrator having considered all the evidence, has given the arbitral award in
favour of the Respondents, directing the Petitioner (the Bureau) to backdate their letters of
appointment after absorbing them to the Administrative Officers cadre with effect from 05.04.2012.
Thereafter, the Petitioner sought to quash that order as previously mentioned, on the grounds that

were mentioned in the Arguments.

No vacancies in the cadre
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It is very clear from the evidence of the Petitioner’s officer, who had given evidence on behalf of
the Petitioner as well as the original applicant (4™ Respondent), that the Petitioner can only fill a
certain number of vacancies; not even the Chairman nor Minister can give or create vacancies
which is not within the cadre. According to the cadre, at the time that the applications were called
for, there were only 53 vacancies; thus, from and out of the 114 applicants who had applied to be
absorbed and be promoted as Administrative Officers, the first 53 applicants who had scored the

highest marks were eligible to be absorbed, and thus, absorbed.
Arbitral award is ultra vires

However, some more officers were absorbed in due course depending on the vacancies that had
fallen, including some of the Respondents who had also pursued the matter before the Arbitrator.
Therefore, the Arbitrator has failed to consider all that, particularly about the promotions that had
to be filled depending on the availability of vacancies. He has also failed to consider the fact that
if the said letters of appointment are backdated with effect from 05.04.2012, it will exceed the

maximum limit in the number of the cadre; and therefore, such a decision is ultra vires.

Therefore, the Arbitrator’s direction and arbitral award directing the Petitioner (the Bureau) to
backdate the letter of the said officers, cannot be done as it amounts to exceeding the number of
vacancies in the cadre existing at that time. Therefore, the arbitral award to that extent is ultra

vires, and cannot be maintained. As such, it has to be quashed.

However, their grievance was somewhat redressed in due course, including the 4™ Respondent,
who had already given evidence. Nevertheless, all the applicants cannot be redressed for the simple
reason that some of them had already retired. By the time they had retired, there were no vacancies

existing within the cadre; thus, the Employment Bureau could not have accommodated or absorbed
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them into the cadre before their retirement. Therefore, if such an arbitral award is implemented, it
amounts to scuttling of the whole structure of the cadre in the Bureau; thus, the arbitral award

cannot be sustained. Accordingly, I am compelled to issue a Writ of Certiorari, quashing the same.

Conclusion

For the reasons adumbrated above, Writs of Certiorari are issued as prayed for in prayers (c¢) and
(d) in the Petition. In addition to that, the Writ of Prohibition as prayed for in prayer (e) in the

Petition is also issued. Since X12 cannot be implemented, no cost is ordered.

JUDGE OF THE COURT OF APPEAL
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