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JUDGMENT

R. Gurusinghe, J.

The petitioner filed this Writ application seeking to grant/issue an order in
the nature of Mandamus directing the 1st to 3™ respondents to unearth the
said relic granite monument, inventory the same, protect and maintain the
relic monument and display it for the public, complying with the statutory
provisions under section 40 of the Antiquities Ordinance as amended by Act
No. 24 of 1998.

The petitioners state as follows:

“Being a Buddhist, practising Buddhism, dedicated religious activist and one
of the regular pilgrims who visits and worships various religious places,
especially including the ancient Buddhist site of Hiriwadunna, which is
historically and archeologically important place of relics, subjected to the
offerings and worship of pilgrims coming from various places of the country.”



Petitioner further states that he visited the subject matter of this application
in 2000, to wit: Hiriwadunna Bodiya, an ancient granite monument, which
was firmly located under the roots of the relic Bodiya, and where pilgrims
were able to make offerings and worship. The petitioner states that he had
taken photographs at that time, and two are produced, marked P3 and P4.

The petitioner further states that when he visited the said site in 2020, he
observed that the relic monument had been covered with soil and that a
gold-plated fence had been erected around the Bodiya. Thereafter, the
petitioner states that he had made several complaints to the relevant
authorities, and in 2021, the 1st respondent began excavations with other
officials of the Department of Archaeology, removed the soil over it, and
unearthed the said monument. Subsequently, the final report under the
title of “Hiriwadunna Sri Bodhi Raja Aranya Senasanaya, Asanaya Kaneema,
20217 had been sent to the 1st respondent with the recommendations dated
27.04.2022 by the 3rd respondent. A copy of that report is produced, marked
P13.

The respondents have filed objections to the petitioner’s application. The
respondents raised the following preliminary objections.

I. The reliefs prayed for are patently misconceived in law;
II. The petitioner has not established the prerequisites for a writ of
mandamus;

III. The petitioner is guilty of laches;

IV. The instant application involves questions of fact that are in
dispute, and the petitioner cannot invite Your Lordships’ Court with
clean hands;

V. The petitioner has filed this application for a collateral purpose and
failed to come before the court with clean hands. The petitioner's
conduct warrants dismissal of the instant application in limine.

The respondents have denied having acted unreasonably or in violation of
the law. The 1st and 3 respondents pointed out that the 27d respondent is
neither a legal person nor a natural person.



The respondents have stated the following facts.

II.

II1.

IV.

VL

VIL.

VIII.

In terms of the provisions of the Antiquities Ordinance and the
amendments thereto, every ancient monument or all undiscovered
antiquities (other than ancient monuments) shall be deemed to be
the absolute property of the State;

The 1st respondent, by operation of law, is empowered to preserve
archaeological heritage, and the 1st respondent is vested with the
discretion to decide on the manner in which such archaeological
heritage will be preserved,;

In the year 2021, the Department of Archaeology took measures to
excavate the area and discovered the subject stone slab, which is
an ancient monument in terms of the Antiquities Ordinance;

However, the stone slab is covered with the roots of the adjoining
Bo tree, and the stone slab could only be unearthed by removing
the roots of the Bo tree;

Covering the ancient monument with soil was considered the most
viable solution to preserve the said monument;

Unearthing of the ancient monument in question will cause damage
to the Bo tree situated in the temple, which is venerated by the
Buddhists;

Damaging the Bo tree, which is near the ancient monument, which
is held sacred or in veneration, which wounds or offends or is likely
to offend or wound the religious susceptibilities of the Buddhists, is
an offence in terms of the Antiquities Ordinance;

The petitioner cannot invite Your Lordships’ Court to mandate the
1st respondent to contravene the prevailing law.

The P13 report was prepared by an officer of the Department of Archaeology,
who participated in the excavation at the relevant site. In that report, he
proposed to display the monument. However, this proposal was not
approved by the Director General of Archaeology. The petitioner sent a
Letter of Demand to the 1st respondent through an Attorney-at-Law. A copy
of that Letter of Demand produced P15. The 1st respondent replied to that
Letter of Demand by P19 dated 22-09-2022. In P19, the 1st respondent



stated, inter alia, that in 2021 they excavated the relevant site and, after the
excavation was concluded, they filled the site.

The petitioner relied on the document marked P15, prepared by a
Conservator of Forest, which was produced along with the petitioner's
counter-affidavit. Therefore, the respondents have no opportunity to make
any observation regarding P15. P15 bears no date. In his recommendation,
he stated as follows: “The granite slab of archaeological value should be
saved from getting ruined. The covering soil should be cleared, and the
granite slab should be opened up as it is prescribed as a firm necessity.”
The petitioner relied on this recommendation.

The 1st respondent, the Director General of Archaeology, has a different
opinion. 1st respondent states that “covering the ancient monument with
soil was considered the most viable solution to preserve the said
monument.” The 1st respondent also stated that the stone slab was covered
with roots of the adjoining Bo tree, and the stone slab could not be
unearthed without removing the roots of the Bo tree. The unearthing of the
ancient monument in question will cause damage to the Bo tree situated in
the temple. Damaging the Bo tree, which is near the ancient monument,
which is held sacred or in veneration, or which wounds or offends or is likely
to offend or wound the religious susceptibilities of Buddhists.

The Director General of the Department of Archaeology is of the view that
covering the ancient monument with soil was considered the most viable
solution to preserving it. The person who prepared P15 was of the opinion
that “the covering soil should be cleared and the granite slab should be
opened up.” That person expressed his opinion, quoting from a book,
“Minerals in rock buried in soil will therefore break down more rapidly than
minerals in the rock that is exposed to air.” No party has shown that the
monument contains minerals. The person who prepared P15 has no
expertise in regard to archaeology or the preservation of archaeological
monuments. In regard to the preservation of the archaeological monument,
the opinion of a Conservator of Forest cannot prevail over the opinion of the
Director General of the Department of Archaeology. Another consideration
is that the unearthing of the ancient monument will cause damage to the Bo
tree in the temple. Damaging the Bo tree is likely to offend the religious
susceptibilities of Buddhists, which constitutes an offence under the
Antiquities Ordinance.



In the above circumstances, there are no sufficient grounds to issue a Writ of
Mandamus sought by the petitioner. The application for Writ of Mandamus
is dismissed.

Judge of the Court of Appeal

Dr. Sumudu Premachandra J.

1] T have had the opportunity to read His Lordship’s Justice Gurusinghe’s
judgment in draft on this case, and I am fully in agreement with the
conclusion and reasoning. Apart from that, I see a different angle in this
case, and I am of the view that the Petitioner has suppressed the material
fact of why he wants to display this granite slab in public.

2] Paragraph 4 of the petition says as a Buddhist and citizen of Sri Lanka, he
has a right on behalf of the general public and he makes this application.
However, Paragraph 1.6 of P13, the excavation report of Hiriwadunna Shri
Bodhiraja Aranya Senasanya 2012, shows the true reason why the
Petitioner wants this particular granite slab displayed in public. This
paragraph particularly shows as follows;

“D8 »®y Yoedd eewd O eWersid BEEE Bimwexl ece YIS BEOYEIH
yodas ydEm O Bed. ©wdis s ¥RWWs Ve 0@8 yeodwnw wd®ITVewsy
g¥eldeOm § 3ot 8Eae¢ BosInsews? ¢BsImd gusImd @id Bed. & gnd gz’
Do § Comed 98¢ g1 dDD ¢ v 9e8us mJ Bed. & axnd g’ dwsied
BOsY ¢DedddWmoo & § Owiedddw 88 BedsIes’y , 008 S008I yedned
BBosT» § 0B goens ernws p&ed DN , OO eIRwW O O® Bwrd
©8ed 880 Bedn oI Daduw A0 gewed 988uxst 8 Bed.

edsT® PYLATOWO v § uey §gogs’ OB 83 "dHumne" e 9O gewed ¢oxIHBTY
B8sY euvsIDr & Bedsiesy c®® BZOHH» Bwid Yded 88O eIB Datved E
88 emdewnd ks DeB B B ¥yOoP8. & gl OE v 8w v "Ydiew
@530 »es" e , nuidy WEE® DO edegsicsy S8xT Jird DwsTeddd yh
®E "W " ¢ 008 ¢BTHO Credm DO ¢ gcwed 988y WS Bed. Yg¥
DwsYed 8T JATDewsy uey 8D0m wBw 0o WR SPTenw eR8sT J gusImed



B »O0Bs 8¢ ¢ eRNMBEECH »0gs euvsIdr & Bed. 8 gmcwd 882
BDHYDWsT 0@® BBOYST» yedwws 8E8a¢D 928ux 8 Bed.”

3] The paragraph above shows that some people believe that this place is to
be established as the “Vijarasana” also known as the “Diamond Throne”,
where Lord Buddha attained enlightenment. This was a recent belief; it has
created fraction of the Theravada Buddhism. Thus, the Petitioner has
suppressed the ulterior motive of this application, and it shows the mala fide
of the Petitioner. It is true that Article 10 of the Constitution! provides his
rights of freedom of thought, conscience and religion, including the freedom
to have or to adopt a religion or belief of his choice; however, it should be
considered with the rights of other citizens and Article 9 of the Constitution,
in relation to this case.

4] Article 9 categorically provides that the State shall protect “Buddha
Sasana”. It says;

“9. The Republic of Sri Lanka shall give to Buddhism the foremost place
and accordingly it shall be the duty of the State to protect and foster the
Buddha Sasana, while assuring to all religions the rights granted by
Articles 10 and 14(1)(e)”

5] Article 9 is the residue of Article 5 of the Kandyan Convention, which was
signed on 02rd of March 1815, 210 years ago. Article 5 of the Kandyan
Convention provides as follows: -

“the religion of Buddhism professed by the chiefs and inhabitants of
these provinces is declared inviolate and its rights, ministers, and
places of worship are to be maintained and protected.”

6] Our Superior Courts have taken a plethora of decisions in relation to
Article 9, which I briefly deal with. In Epa Arachchige Kumudu Upendra
Premachandra vs. Asiabike Industrial Limited?, His Lordship Janak De
Silva, J., at page 8 states as follows,

“(a) Article 9 of the Constitution enshrines that while Buddhism is to be
given the foremost place, the State has to assure to all other religions,
the rights guaranteed by the Constitution;

1 “10. Every person is entitled to freedom of thought, conscience and religion, including the
freedom to have or to adopt a religion or belief of his choice.”

2 S.C. Appeal No. 134/2023; S.C. (S.P.L.) (L.A.) No. 296/2021



6] In_All Ceylon Buddhist Congress & Another v Attorney General 3 and
Ven. Bengamuwe Nalaka Anu-Nayaka Thero & Others v Attorney
General “4case His Lordship P. PADMAN SURASENA, J( As he then
was),states as follows,

“Article 9 is self-explanatory. According to Article 9 of the Constitution, it
is the solemn duty of the State to protect and foster the Buddha Sasana.
The Republic of Sri Lanka shall give to Buddhism the foremost place.
The Buddha Sasana in this country is primarily protected, managed,
fostered by those who are in charge of that task namely, the Buddhist
religious leaders. The Chief Prelates of the different chapters are
forerunners in this regard. The duty on the State and the Republic is to
give a helping hand such as making an appropriate legal frame work to
make the environment conducive for those religious leaders to take
appropriate steps to ensure that the Buddha Sasana is given foremost
place, protected and fostered in this country.

7] In In re the Ayurveda (Amendment) Bill — Special DeterminationsS,at
page 13-14 states as follows-

Therefore, Article 9 of the Constitution should be read and understood
side-by-side the afore-stated Articles of the Constitution. All people of Sri
Lanka must be able to enjoy the full benefits of Articles 9, 10, 12 and 14
of the Constitution, independent of their religion, faith and beliefs. The
application of one Article cannot in any way infringe the rights of the
people of this country recognised by the Constitution or restrict any
person from enjoying the full benefits of the other Articles referred to
above. No interpretation of these Articles of the Constitution which
adversely affects enjoying the pride of being an equal citizen of this
country, the dignity of being born a Sri Lankan, equality, parity of status
of all People of Sri Lanka, and the peaceful coexistence between the
different communities, can be accepted.”

8] In A Bill on ‘Provincial of the Teaching Sisters of the Holy Cross of
the Third Order of Saint Francis in Menzingen of Sri Lanka
(Incorporation)’® States as follows,

3(SC SD 54/2024)
4(SC SD 55/2024)

>S.C.S.D. Nos. 22/2023, 23/2023, 24/2023, 34/2023, 35/2023, 52/2023, 55/2023, 57/2023

6 (SC/ Special Determination No. 19/2003)



In such circumstances, although it is permissible under our Constitution
for a person to manifest his or her religion, spreading another religion
would not be permissible as the Constitution would not guarantee a
fundamental right to propagate religion.

9] In Ven. Welimada Dhammadinna Bhikkhuni & Another v R.M.S.
Sarath Kumara & Others?, Samayawardhena, J., at page 20 states as
follows,

“The firm standpoint taken by the Mahanayaka Theros of the
Malwathu, Asgiri, Amarapura, and Ramanna Nikayas is that, in order
to protect and foster the Buddha Sasana, the bhikkhuni sasanaya
should not be recognised by the State. To underscore this position, I
shall quote only a portion of one document—namely, the second
paragraph of document 2R4—which was sent by the Mahanayaka
Thero of the Siyam Maha Nikaya (Malwathu Chapter) to the 2m
respondent, just sixteen days prior to the institution of this case. ¢¢O»
EE8¢ @O00€ g¢ ¢rn® 0230 238 80227 @D Tresswz Ownewsy &0 & Gomr ¢descs
e & @®IFPFD cnwmed w1 D8 © Imoed &8wrdhnd SmitndwI® ewin
Swerzzo & Swlegeo anesmwm b& eIz HEOO @wz)z 3¢ Bcr@ibwwmd Sme
S 0239 02 DO, @ Bwacr®@ws gecs @DSOT %)z @220 Oz DD @@ w0iiz
@020z @08 eryOwzyecr 8O 060 @O0 wmewsy @d) @O ¢V gim. dodd
BIdw & 220 OOz, 0;JO@298 ED1¢aszO @803 200wy @¢enlndwz ;¢
@O erwz ;09880 Fawo BEO ews @@ Bwi@8wwd 0iess & Sz b
8@ ews Bt @)@» we Wi @290 O Do @O0 W @20 ¢zY0 EI®e.

10] Thus, it is seen that if the application were allowed, it would have a
direct or indirect impact on what was agreed in 1815 by the State and
enshrined in Article 9 in the Constitution, to protect the Buddha Sasana,
and it would have a direct impact on other citizens and their beliefs. I believe
this court cannot issue an order that violates the norm of Article 9, and I do
not see any legal basis for this application. Thus, the Application should be
dismissed without costs.

Judge of the Court of Appeal

7 (SC/FR/218/2013)



