IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST REPUBLIC OF

Court of Appeal Case No:
CA /Writ/ 36/25

SRI LANKA

In the matter of an application for
mandates in the nature of Writs of
Certiorari, Prohibition and Mandamus in
terms of Article 140 of the Constitution of
the Democratic Socialist Republic of Sri
Lanka.
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Marawila.
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Vs.

. W. S. Senathissa

Divisional Secretary,
Divisional Secretariat Office,
Kurunegala.
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No. 34, W. A. D. Ramanayake Mawatha,
Colombo 02.

. C.P. A. Premarathna

Malpiyali Mawatha,
Malkaduwawa,
Kurunegala.
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Page 1 of 9



Before

Counsel

U

~

T. N. Senarath

. H. A. N. Pathirathna

All of lhala Hattiniya,
Marawila.

Secretary to the Ministry of Finance
Planning and Digital Economy,

The Secretariat’

Colombo 01.

Hon. Attorney General
Attorney General’s Department,
Colombo 12.

Respondents

Dhammika Ganepola, J.

Adithya Patabendige. J.

Eraj de Silva, P.C. with Daminda
Wijeratne and Sanjana Mapatune
instructed by Paul Ratnayake Associates
for the Petitioner.

Ronald Perera P. C. with Chandimal
Mendis for the 3™ Respondent instructed
by Coporate Law Chambers.

Sehan zoysa, S.S.C. for the 1%, 2", 7" and

8" Respondents.
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Written Submissions : Petitioner :21.07.2025
tendered on 3" Respondent : 14.07.2025

1% 2" 7™ 8™ Respondents : 15.07.2025

Decided on : 16.10.2025

Dhammika Ganepola, J.

In the instant application the Petitioner seeks inter alia Writs of Certiorari
quashing the decisions of the 1%, 2" 7™ and 8™ Respondents to grant the
impugned Toddy Privilege to the 3" Respondent and not to blacklist the
3" Respondent for violation of tender conditions and Writs of Mandamus
directing the 1%, 2" 7" and 8™ Respondents to blacklist the 3™
Respondent for violation of tender conditions and to issue the impugned
Toddy Privilege to the Petitioner. The facts involved in the instant
application are as follows. The 1* Respondent Divisional Secretary called
for bids for the purchase of the exclusive Privilege of selling Toddy at No.
2, Kurunegala, for the period starting from 1% of January 2025 to 31" of
December 2025. Accordingly, the Petitioner also submitted a bid in
respect of the above Privilege. On or about the 23" of August 2024, bids
were opened, and the 3" Respondent became the highest bidder for a
sum of Rs. 15,600,000/-. The joint bid placed by the 4™ 5" and 6™
Respondents became the second highest bid for a sum of Rs.
12,000,000/-, and the Petitioner was the third highest bidder for a sum of
Rs. 8,350,000/-. Consequently, the 3" Respondent was granted the said
Toddy Privilege and is currently operating the same from No. 368,
Wingoda Road, Kurunegala.

The Petitioner complains that the 3" Respondent has violated several
tender conditions and, as a result, is not entitled in law to receive and
proceed with the Toddy Privilege and is liable to be blacklisted. The bids
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placed by the 4™, 5™ and 6™ Respondents were disqualified owing to the
nonconformity of the tender conditions. Therefore, the Petitioner states
that he is the next in line and is entitled to such Privilege. The Petitioner
urges that although the Petitioner complained to the 1* Respondent, the
1% 2™ 7™ and 8™ Respondents failed to fulfil their public duty to blacklist
the 3™ Respondent and grant the Privilege to the Petitioner.

The Petitioner contends that the 3™ Respondent has not obtained
approval for the premises as stipulated by Gazette No. 207 dated 20"
August 1982, marked P3(i), and Gazette dated 20" June 2024, marked P2.
Further, the premises where the Toddy Tavern operates is not in
compliance with the Law, particularly the Excise Notification No. 2/2024
marked P3(2). Since there is a temple situated within a distance of 200m
from the impugned tavern, the Petitioner contends that the applicable
excise regulation in respect of the distance requirement of 500m set out
in the Excise Notification No0.2/2024 [P3(2)] is not complied with.
However, the 1%, 2" 7™ and 8" Respondents argue that the regulations
published in the Excise Notification No. 2/2024 [P3(2)] in the Gazette
No.2366/39 dated 12.01.2024 have no application for tendering of the
impugned Toddy privilege.

It is on the common ground that the tender for the impugned privilege of
selling Toddy for the year 2025 at the Kurunegala Divisional Secretariat
was called by the notice published in the Gazette Notification marked
P2/2R3. As per the Gazette marked P2, the tender had been called
subject to the conditions stipulated in Gazette No. 207 dated 20" August
1982, marked P3(i), related to the sale of Toddy. As per the Gazette No.
207 marked P3(i) above, the privilege of selling Toddy is granted, subject
to the contemporaneous common conditions related to every liquor
permit. Said provisions are reproduced below.
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The Petitioner submits that operating the impugned Toddy tavern is not in
conformity with the Excise Notification No. 02/2024 P3(2), however, it is
observed that the Petitioner has failed to specifically identify said non-
compliance in reference to the contents of the aforementioned Excise
Notification. Further, the 1%, 2" 7™ and 8" Respondents submit that
P3(2) applies only to the renewable annual license, which is issued upon
the payment of fees but not for the tendering of Toddy privilege for a
specific area. The said Excise Notification specifies as follows.
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The Petitioner complains that there is a temple situated within a distance
of less than 200m from the impugned Toddy tavern. Regulation No. 12.
(&) of the Excise Notification No.05/2023 referred to the 500m distance
rule as set out below,
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However, the circular bearing No.362 (1) dated 27" November 1996
(2R2C/X1) issued by the Commissioner General of Excise is related to the
implementation of regulations and conditions in respect of liquor
licenses, which excludes the 500m rule in respect of Toddy Taverns. The
circular bearing No.362 marked 2R2C/X1 is produced below,

02. gesBies edozn e e gréedd 80 ¢o 05 500 2 @ow nE>Y w00
Oy Dy B @m O ez EF5JE@ ESBDe S -

(@) e®@» dc geodnws ncE 5@ Bwn@m SO ¢dud Ewwd Hsb&md
0OE @85 Spery) P> (03 05) Sodn @xezy 2;@;0;® 0b2¥cdEO e
00 2@ 1 ® @85YeOEO @2

(@0) e300z gode DC (¢r) Goma 30102 @D e 300102 F@r1ROS
ep@ s o Ovesy deey HEedGn 0wlOa, grem@cr (ewismais)
052920 085 OO

(¢7) E2@60c0 Sozdde Elmr Doy (05 09 ) ¢@8c ewdessnmid deey (0@
10) »z200® deepe (05 12 ) , SO0 @@tsencs deosye (o5 13) ,
808 3rY0f 3@2e5620(9 [ 630@0SmEBv0df & e5@aes ey (0513 &) e
Seds deeya (05 22) wenénd, 98 @clsydEeE® Ovesow a¢dore 20 O
;D woebdedewn BHwin/@m Hodd @ 928 ¢o 8@ 8¢ SHw D @2e92)

.

IEe, DB eIz ggeshes eIz owd et 9EEEO s 9mo e
e DFOO IwIFeE® esemz rmicewnsy 850 Hed 5O (ewedsozm godan

2C ©:9),

IO 8¢ 20 O D& ;8 e5;0€ eIz HO¢, DO eIz ¢ rmmcd ¢7)@»
©220298@0 w02 Sas ey zcs.

According to the above circular marked 2R2C, the aforesaid maintenance
of 500m rule does not apply to the Privilege of selling Toddy by annual
tenders unless places of religious worship and schools are situated in
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front of or in extremely close proximity and in the immediate vicinity. In
the instant application, the Petitioner failed to satisfy the Court that the
premises in issue is situated in such proximity. Further, it is observed that
the Petitioner has failed to disclose the above circular marked 2R2C/X1
until the 1%, 2" 7™ and 8" Respondents revealed the same.

In the Supreme Court case of Namunukula Plantations Limited v. Minister
of Lands and Others [2012] 1 Sri LR 365 at 376, Justice Marsoof
emphasised that the Court has a duty to deny relief to those who fail to
truthfully disclose all material facts.

“It is settled law that a person who approaches the Court for the
grant of discretionary relief, to which category an application for
certiorari would undoubtedly belong, has to come with clean hands,
and should candidly disclose all the material facts which have any
bearing on the adjudication of the issues raised in the case. In
other words, he owes a duty of utmost good faith (uberrima fides)
to the court to make a full and complete disclosure of all material
facts and refrain from concealing or suppressing any material fact
within his knowledge or which he could have known by exercising
diligence expected of a person of ordinary prudence.”

The Petitioner submits that the Respondents themselves have acted on
the basis that the 500m radius rule was applicable. The Petitioner avers
that this conduct is demonstrated by the Respondents’ decision to call for
certain surveyor plans and reports in the instant application, and
therefore the Respondents are estopped from denying that the said rule
applies in the instant circumstances. However, there is a dearth of
material produced before this Court to decide whether the Respondents
have in fact relied on the 500m rule anywhere during the process of
granting the tender. Hence, no question of estoppel arises.

In any event, the perusal of surveyor plans and reports by the
Respondents cannot be regarded purely as an admission of the
applicability of the 500m rule in the instant circumstances because there
is a reasonable necessity to assess such plans and reports prior to making
a determination subject to the conditions laid down under circular 362(1)
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marked 2R2C. | am of the view that, where the law specifies on to the
matter, the principle of estoppel should not overrule the specific law.
Accordingly, the Petitioner cannot seek relief by attacking the steps taken
by the Respondents as the 1%,2" 7" and 8" Respondents have acted
reasonably and within the purview of the law.

Legal position related to this was observed by the Supreme Court, in
Visuvalingam and others V Liyanage and others [1983] 1 Sri L.R. 203 at
page 250, citing Halsbury’s Laws of England (4™ Edn.) Vol. 16 at paragraph
1515 as follows;

“1515. Estoppel against Statute. The doctrine of estoppel cannot be
invoked to render valid a transaction which the legislature has, on
grounds of general public policy, enacted is to be invalid, or to give
the court a jurisdiction which is denied to it by statute, or to oust
the court’s statutory jurisdiction under an enactment which
precludes the parties contracting out of its provisions. Where a
statute, enacted for the benefit of a section of the public, imposes a
duty of a positive Kind, the person charged with the performance of
the duty cannot by estoppel be prevented from exercising his

7

statutory powers......

Moreover, even though the Petitioner seeks Writ of Certiorari to quash
the decision to grant the impugned decision of the 1%, 2" 7" and 8"
Respondents, the Petitioner has failed to place such a decision before this
Court or disclose the date of such a decision. Therefore, there is no
tangible decision produced before this Court by the Petitioner. | am
mindful of the fact that this Court cannot quash a decision which is not
placed before it.

Further, it is on the common ground that the bids related to the
impugned tender were opened by the 1* Respondent in the presence of
the Petitioner’s representative on 23" of August 2024. The Petitioner
instituted the instant application after 5 months from such date.
Nevertheless, the delay remains unjustified by the Petitioner.
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In the case of Mendis v Land Reform Commission and others SC Appeal No
90/2009; (SC Mts 12.02.2006), the Supreme Court commented on the
discretionary nature of the writ jurisdictions as follows:

“Even if such grounds to issue a Writ of Certiorari and Mandamus
could be established, the court has also to consider whether the
Petitioners- Petitioners are disentitled to the relief prayed for, even
if the grounds of issuing a writ are satisfied, due to the
discretionary nature of the remedy. It is common ground that
courts are reluctant and had on numerous occasions refused to
issue prerogative writs if it could be established and Petitioners are
guilty of/and or disentitled to the remedy, based on (a) Laches /
undue delay (b) Willful suppression/ misrepresentation of material
facts (c) Acquiescence (d) Grave public/ administrative
inconvenience (e) Futility (f) Availability of alternative remedy (g)
Locus standi.”

In the above circumstances and the reasons given, | hold that the
Petitioner is not entitled to any of the reliefs prayed for in the prayer of
the Petition. Accordingly, | proceed to dismiss the application of the
Petitioner subjected to cost.

Application is dismissed.

Judge of the Court of Appeal

Adithya Patabendige. J.
| agree.

Judge of the Court of Appeal
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