IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRI

CA HCC /170/2025

HC of Colombo case No: HC 2554/2021

LANKA
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331 (3) of the Code of Criminal Procedure Act
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JUDGEMENT

B. Sasi Mahendran, J.

The Accused-Appellant (hereinafter referred to as ‘the Appellant’), a relative of the victim
was indicted before the High Court of Colombo on three counts of statutory rape
committed on Fathima Isthul Rahima, punishable under Section 364 (2)(e) of the Penal
Code as amended by Act No. 22 of 1995.

It should be noted that, in the midst of the trial, dated 24.10.2024 after the conclusion of
the evidence of PW1, PW3, and PW5, the Appellant pleaded guilty to all three charges in
the indictment. The victim, who was 14 years old at the time, subsequently gave birth to

a child. The DNA report confirmed that the Appellant is the biological father of the baby.

Following submissions by both parties, the Learned High Court Judge, by a sentencing
order dated 24.10.2024, imposed the following sentences: 15 years of rigorous
imprisonment together with a fine of Rs. 10,000 for all three counts for each. Further, the
Learned High Court Judge directed that all three sentences run concurrently.
Furthermore, payment of Rs. 500,000 compensations to the victim, in default, one year of

simple imprisonment.
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Being aggrieved by the aforementioned sentence, stating that the 15 years of Rigourouse
Imprisonment on all three counts are excessive the Appellant has preferred this appeal

to this Court.

I note that, in general, when imposing a sentence, the Courts consider both aggravating
and mitigating factors together with the gravity of the offence. At the inquiry held prior
to sentencing, the Counsel for the Prosecution pleaded the following factors as

aggravating:

1. The victim was 14 years old at the time the offence was committed.

2. The Appellant is a relative of the witness.

Further, before sentencing, the Counsel for the Appellant pleaded for mitigation on

several grounds.

1. It's been 15 years from the date the offence happed

2. PW 1, the victim of this case is now married and has 4 children including the
appellant’s child

The appellant is 55 years old and earning daily salary

He has 2 children and they are still schooling

Respecting the time of the court, the appellant has pleaded guilty.

A

The Appellant has no previous criminal record.

In the instant case, the sentence or penalty prescribed by written law is contained in

Section 354 and Section 364(2)(e) of the Penal Code.
Section 354 of the Penal Code reads as follows,

“Whoever kidnaps any person from Ceylon or from lawful guardianship shall be
punished with imprisonment of either description for a term which may extend to

seven years, and shall also be liable to fine”
Section 364 (2)(e) of the Penal Code reads as follows,
(2) “Whoever—

(e) commits rape on a woman under eighteen years of age; shall be punished with
rigorous imprisonment for a term not test than ten years and not exceeding twenty

years and with fine and shall in addition be ordered to pay compensation of an
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amount determined by court to the person in respect of whom the offence was

committed for the injuries caused to such person;

Provided, however, that where the offence is committed in respect of a person
under sixteen years of age, the court may, where the offender 1s a person under
eighteen years of age and the intercourse has been with the consent of the person,

Impose a sentence of imprisonment for term less than ten years.

Our Courts have consistently held that, when a Learned Trial Judge considers the
mitigating and aggravating factors, there is a duty upon the Judge to give reasonable
consideration to such factors. I am mindful that, in the present case, the starting point of

the sentence for the offence of rape is ten years.

His Lordship S.N. Silva J (as he was then) in the case of Attorney General v. Ranasinghe
and Others (1993) 2 SLR 81 had referred to the judgment of Kieth Billiam (1986) Volume

Criminal Appeal Report 347, where the Court had identified the following instances as

aggravating features.
“1. Violence is used to commit the rape.
2. A weapon I1s used to frighten the victim.
3. Rape is repeated.
4. The Defendant had a previous conviction of rape or other serious offences.
5. The victim 1s either very old or very young.

Further held that “where any one or more aggravating factors are present, the
sentence should be substantially higher than the figure suggested as the starting

point.”

In the present case, the starting point for sentencing in respect of the offence is ten years.
Thereafter, it is incumbent upon the Learned Judge to exercise judicial discretion by
weighing the aggravating and mitigating factors relevant to the circumstances. In this

matter, the Learned High Court Judge has taken into consideration the following factors:
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Page 114 of the brief,
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It is evident that the Learned High Court Judge has given careful consideration to both
mitigating and aggravating factors relevant to the case. The sentencing decision clearly
reflects a measured and balanced evaluation, with appropriate weight given to the

mitigating circumstances.

The Learned High Court Judge, after careful and meticulous consideration of all
mitigating and aggravating circumstances, deemed it appropriate to impose a sentence of
15 years’ rigorous imprisonment upon the Appellant. This determination is not merely a
reflection of the gravity of the offence committed, but also a recognition of the broader
societal concern that such injustices. The sentence thus serves a dual purpose: it operates
as a deterrent to potential offenders while simultaneously reinforcing the principle that
the rule of law must prevail to safeguard social order and prevent the escalation of child

crime where they find the vulnerable.

Moreover, the Appellant’s position as a relative of the victim aggravates the seriousness
of the offence. By betraying the trust inherent in familial relationships, the Appellant has

not only violated the victim’s dignity but also undermined the very fabric of social trust
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upon which communities depend. Such conduct instills fear among women in society,

creating an atmosphere of insecurity and apprehension.

In these circumstances, I am of the considered view that the disputed sentencing order is
proportionate to the gravity of the Appellant’s actions. Taking all relevant factors into
account, I find no basis to interfere with the sentence imposed by the Learned High Court

Judge on 24.10.2024.

The Registrar of this court is directed to send this judgment to the High Court of Colombo

for compliance.
Appeal dismissed.

I make no order regarding costs.

JUDGE OF THE COURT OF APPEAL

Amal Ranaraja, J.
I AGREE

JUDGE OF THE COURT OF APPEAL
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