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Appellant— Petitioner.
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Decided on:31.01.2023.
MENAKA WIJESUNDERA J.

The instant application for revision has been filed to set aside the
judgmentdated 27/09/2006 of the High Court of Kurunegala.

In the instant application the Accused-Appellant-Petitioner (hereinafter
referred to as the Petitioner) had been chargedin the Magistrate’s Court
of Hettipola under Section 298 of the Penal Code and under Section 151
(3), Section 149 (1), Section 224, Section 131 and Section 99 of the Motor
Traffic Ordinance. The Petitioner had pleaded not guilty to the charges
and trial before the Magistrate had commenced. Upon the conclusion of
the said trial, the Magistrate had convicted the Petitioner for the charges
aforesaid and ordered 0l1-year rigorous imprisonment for the first
charge.

The Petitioner being aggrieved by the said order had made an appealto
the High Court of Kurunegala. In the High Court of Kurunegala, the
learned High Court Judge had affirmed the said conviction of the
Magistrate.

The Counsel for the Petitioner submitted to this Court that the learned
High CourtJudge had not considered the evidence led at the Magistrate’s
Court for the reason that the learned High Court Judge by affirming the
conviction of the Magistrate had indirectly approved the conclusion of
the Magistrate that the conviction had been based largely on the
weaknesses of the defence case. The Counselaverred thatthe burdenis
on the prosecution to prove their case. The duty of the defence is to
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createareasonable doubtin the case of the prosecution. He averred that
although the Magistrate had concluded thatthe Petitioner had driven at
a very high speed that there is no reliable evidence adduced by the
prosecution to establish this fact. Hence, he submitted that the
prosecution had failed to establish the charge of criminal negligence
under Section 298 of the Penal Code.

The Counsel further averred that even if the contention of the
prosecutionthat the Petitioner had gone mostly on the left hand side of
theroad and causedthis accidentthatitis notsufficientto prove the high
degree of negligence which is necessary to prove the charge under
Section 298 of the Penal Code. He further said thatthere were no break
marks onthe road or on the grass by the side of the road. Therefore, his
main contention was that there was no sufficient evidence to prove the
charge under Section 298 of the Penal Code for which the Magistrate had
convicted the Petitioner for 01-year rigorous imprisonment.

The Counselappearing for the Respondents stated atthe very outset that
he is surprised at the submissions of the Counsel for the Petitioner
because, in the High Court, the Petitioner had very clearly stated that he
would not be canvassing the conviction of the Magistrate but only
challengingthe sentenceimposed under Section 298 of the Penal Code.
Therefore, the learned High Court Judge had referred to that positionin
his order and had considered only the sentence imposed by the
Magistrate.

On perusal of the proceedings in the High Court, this Court also can
observe thatthe submission of the Counsel forthe Respondentis correct.
But we note thatbefore this Court, the Counsel for the Petitioner did not
at least mention the position he had taken up in the High Court. Itis a
well-established principle of law that when a party file a revision
application, the parties is invoking the discretionary powers of Court.
Therefore, all parties mustdivulge all facts relating to the application. It
is said that the party filing a revision applicationin Court must come
before Courtwith clean hands. Butherewe observe thatithad nottaken
place.

But nevertheless, in the interest of justice we observe that the learned
Magistrate in the Magistrate’s Court had considered the evidence led
before him. The Magistrate had observed that the accident pertaining
to the instant matter had been a head on crash and the jeep driven by
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the Petitioner had tried to overtake a vehicle and at that point the
motorcyclist who had come from the opposite direction had collided with
the jeep. The cyclist had been caught under the front right tire of the
jeep. The Magistrate had disregarded the evidence given by the
Petitioner on the contradictions and the omissions in his police
statement. Hence, he had decided that the vehicle driven by the
Petitioner had been mostly on the right side of the road as a result of
which it had collided with the motorcyclistwho had been coming on the
oppositeside and had caused the death of the motorcyclist.

Therefore, this Court is of the opinion that there is no illegality or any
exceptional conclusion which is contrary to law or to the facts of the case
in the order of the Magistrate. Although the Petitioner had failed to be
consistentin his submissionsin the High Courtand before us, considering
factsandthe law pertainingto the instant matter, we see no exceptional
reason orillegality to reverse the order of the learned Magistrate and the
learned High CourtJudge. Butwe note that the incident had taken place
aswaybackasin 2001. Therefore, although the conviction ofthe learned
Magistrate is affirmedin view of the changes that may have taken place
in the life of the Petitioner, we vary the sentence imposed by the learned
Magistrate in the first charge of the rigorousimprisonment of 01 year to
be suspended for 10 years to be operative from the date of the
conviction. Therestofthe sentencesimposedby the learned Magistrate
for the charge under Section 298 and for other charge under the Motor
Traffic Ordinance to remain as it is. Subject to the said variation, the
instantapplication for revisionis dismissed.

Judge of the Court of Appeal
| agree

Neil Iddawalal.

Judge of the Court of Appeal
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